IN THE TE@%&TORIAL COURT OF THE VIRG ;'ISLANDS
DIVISTON OF ST. THOMAS aAND ST. JOHN

& gk ok k

BZNK CF AMERICA, N.A., & S.A.,
Plaintiff

vSs. CIVIL NO. 275/1981

and as Trustee of the Robert
Franklin Inter Vivos Trust

)

)

)

RORERT FRANKLIN MOYER, Individually} ACTICN FOR DEBT

)

)
Defendant )

JOHN G. SHORT, Esguire
P. O. Box 756
St. Thomas, Virgin Islands

ETHEL C. H. MITCHELL, Esquire
25A Dronningens Gade

St. Thomas, Virgin Islands

MEMORANDUM OPINION
(August 10 , 1982)

HODGE, Presiding Judge

I. INTRODUCTION

This matter is before the court on cross motions for Summary
Judgment. The question presented is whether defendant (customer) is

liable to plaintiff (bank) for certain funds paid by the bank to
the customer's creditors. For the reasons which follow, the court

concludes that there are no genuvine issues of material fact, and

that plaintiff is entitled to judgment as a matter of law,

II. TUNDISPUTED FACTS

Dvring 1979, defendant, in his capacity as Trustee of the
Robert Franklin Moyer Inter Vivos Trust, negotiated te purchase
certain rezl and/or personal property at the Pott Rum distillery
site in St. Thomas, Virgin Islands from Crown Harbor Distillers,
Inc., the owner of the property, and West Indies Distillers, Ltd.,

the sole stockholder of the owner, both Virgin Islands corporations.

The defendant buyer was respresented in the transaction by George
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Hubschman, Esquire, a Virgin Islands attorney, while the corporate
sellers were represented by Frederick Rosenberg, Esquire, a partner .
in the Virgin Islands law firm of Bailey, Wood and Rosenberg.

Under the terms of the Purchase Agreement which was executed
on December 17, 1979, defendant agreed to pay the sum of ONE MILLION
DOLLARS ($1,000,000) for the property, payable by the assignment of
a $25,000 Certificate of Deposit (due to mature on March 13, 1980)
upon the signing of the agreement and by the payment of the balance
of $975,000 at closing on April 30, 1980. Among other things, the
agreement also provided that if the defendant defaul ted, the $25,000
downpayment, less accrued interest, would be forfeited tv the sellers.

As agreed, defendant executed a written assignment of the $25,000
Certificate of Deposit on December 17, 1979, contemporanecous with
the execution of the Purchase Agreement. The assignment instructed
the Main Bank of Houston to transfer ownership of CD #MM-10209 to
Frederick Rosenberg, Esquire, as attorney for the sellers, and
recited the receipt number (#9743), the Purchase Agreement, the
date of maturity (March 13, 1980), the amount ($25,000), and the
fact that the document constituted notice to the Main Bank of
Houston of the assignment and of their authorization to effectuate
the transfer. . -

On March 18, 1980, after maturity of the Certificate of Deposit,
Attorney Rosenberg instructed the Main Bank of Houston to forward
the $25,000 from the matured Certificate of Deposit to the Bank of
America in St. Thomas, Virgin Islands for deposit to a special
account in the name of his law firm, Bailey, Wood, and Rosenberg.

Pursuant to those instructions the Main Bank of Houston forwarded
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“the $25,000 -by Cashier's Check No. 17692 dated March 18, 1980 and
addressed as follows:
. Bank of Ametica, St. Thomas, Virgin Islands
Attn: Keith Garton, Mgr.
for the credit of Bailey, Wood, & Rosenberg
Special Account
-These funds were received by the Bank of America on April 1,
‘F4§0% were deposited into the Special Account as authorized by
- Attorney Rosenberg, and remained on deposit until they were with-
drawn by him on behalf of the sellers some months later.
“Heanwhile, on or about April 2, 1980 an Assistant Cashier of
Bank oF America, having been-told by the Bank Manager that $25,000 |
of Robert Moyer's money had arrived, told defendant; during an unre-
lated telephone conversation, that his money was in, and he replied:
A that he would be in to take care of the money. On April 3, 1980 I
- defendant entered the bank, led the Assistant Cashier to believe - -
that the funds belonged to him, filed written -applications for four
casfifers checks -and one bankK draft payable +o his personal creditors,
“2EEéﬁséd the Bank of America to issue’'those negotiable instruments |
:ﬁk%ﬁich totalled $25,030, and accepted them from the Assistant
“#hgghier, all of which have been negotfated and paid by the Bank of |
FEmerica, except a $360 check payable to ‘his attorney George |
Hobschman, Esquire. The defendant kneéw" that the funds were the
proceeds of the $25,000 cértificate of Deposit which had already
been transferred from his Houston account to the Rosenberg account
L in St. Thomas. He did not advise the Assistant Cashiel of these
facts.
The Assistant Cashier discovered her mistake when 'she was unable
-3 Es to charge the cost of the checks and draft against the“Special

Account. She then realized that the $25,000 did not belong to
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defendant but tc Attorney Rosenberg on behalf of the sellers, and

that the funds paid out to Mr. Moyer's creditors were paid from

other bank funds by mistake.

Despite repeated demands by Bank of America for reimbursement
of the funds, defendant has refused to repay the amounts dve and
owing, claiming that the $25,000 belonged tc him because of the sellers
breach of the Purchase Agreement and because he never endorsed
the Certificate of Deposit.

Plaintiff has paid out $25,000 to the sellers, plus an addi-
tional $25,030 to the defendant, while collecting only $25,000 from
the matured Certificate of Deposit. Plaintiff now demands that
defendant repay the $25,030 which was paid tc his creditors at his
request.

III. ANALYSIS

A. Mistake and Unjust Enrichment

It is well established that money paid under a mistake of fact
may be recovered, and specifically thet a bank is entitled to resti-
tution of funds which have been paid out by mistake. Indeed, resti-
tution will not generally be precluded because the funds were dis-

bused as a result of negligence. See Restatement Restitution

§22(1937); Bank of Naperville v. Catalano, 508 N.E. 24 441 (Il1l.

2pp. 1980); and Annotation, Recovery by Baznk of Money Paid Out to
Customer by Mistake, 10 A.L.R. 4th 526 (1981).

In this case, it is clear that the plaintiff mistakenly paid
out the $25,030 to defendant's creditors because the funds had been
sent by defendant's bank in Houston, Texas from defendant's Certi-

ficate of Deposit, pursuant to the assignment. Although the funds
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were sent by his bank from his Certificate of Deposit, they belonged
ip Attorney Rosenberg on behalf of the sellers because of the assign-
ment. Since a special account had been established to receive those
funds, and since the funds were deposited in that special account
over which defendant had no right, interest, title or control
he could not withdraw those funds nor charge them for payments made
to his creditors.

Despite the fact that the Assistant Cashier should have veri-
fied the account before issuing the cashiers checks and bank
draft to the defendant, her negligence resulted from her misinter-
pretation of the oral statement from the Bank Manager that Mr.
Moyer's money had arrived. WNevertheless, this negligence does not
and cannot preclude restitution from the defendant where, as here,
the customer has been unjustly enriched. Under the theories of
Mistake and Unjust Enrichment, a party must make restitution where
the funds paid did not belong to him, where the funds were mis-
takenly paid to him or on his behalf to others, and where he bene-
fitted by the erroneous payments. Annotation, 10 A.L.R. 4th 526
{1981), supra. Hence, unearned payments by a bank to a customer
or his creditors by mistake or negligence by the bank which redounds
o the benefit of the customer, constitutes unjust enrichment of the
customer, thereby entitling the bank to restitution of the overpay-

ments. Maplewood Bank & Trust Co. v. F.I.B., Inc, 362 A2d 44 (N.J.

1976).

Restatement (Second) Contracts §317(1) defines an assignment

of a right as a manifestation of the assignor's intention to trans-

fer it by virtue of which the assignor's right to performance by

the obligor is extinguished and the assignee acquires the right to
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such performance. Accordingly, any right which defendant may have
had in the Certificate of Deposit would have been extinguished when
he executed the assignment, and those rights would have been acquired
by the sellers. The defendant's major premise, that the Purchase
Agreement was of no force and effect due to the sellers default
and that he never endorsed the Certificate of Deposit,is blatantly
misleading and specious, since he had previously authorized its
negotiation by the sellers when he executed the assignment, gave
notice of the assignment to the Houston bank, and instructed them
to proceed accordingly. Perhaps defendant admits that he executed
the assigmment only because he must, for his major premise is legal-
ly destroyed by the admission. The assignment was not and could
not be voided by seller's default, if any, and defendant's
recourse in such an event was the filing of a breach of contract
action against the sellers to recover his $25,000 downpayment, which
he had effectively transferred to them from the date of the execu-
tion of the assignment. Indeed, even if he truly believed that the
funds belonged to him, he was mistaken, and mutual mistake is a

valid basis for restitution. Maplewood Bank and Trust Co. v.

F.I.B., Inc, ‘supra.

Here, the deﬁendant knew that the funds forwarded from his
Houston bank did not belong to him because he had previously, by
written assignment, transferred title and interest in those funds
to the sellers, through their attormey. Yet, he failed to advise
the Assistant Cashier of those facts when she mistakenly told him

that his funds had arrived. Instead, defendant prepared a list
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of his creditors to whom he wanted the funds distributed, made
written application for their issuance, and received the checks
with full knowledge of his misrepresentation. Thus, since the
funds did not belong to defendant, since they were mistakenly paid
to him, since he benefited by the mistaken payments, and since he
has refused to reimburse the bank, he must now make restitution

in the sum of $25,030.00 for the overpayment.

B. Breach of Contract and Fraudulent Misrepresentation

In the alternative, the court also concludes that the defen- .
dant is liable in the sum of $25,030 under both the theory of
Breach of Contract and the theory of Fraudulent Misrepresentation.

When the defendant filed written applications for four cashier's
checks and one bank draft payable to his creditors, a debtdr-creditor
relationship was established between him and the bank when the checks
which totalled $25,030, were issued to him. Defendant's application
constituted an offer, the bank's issuance of the checks constituted
an acceptance, and defendant's implied promise to pay and the bank's
actual payment of the funds constituted the mutual consideration.
The checks, being negotiable instruments, were not subject to any
Iunderlying transaction between defendant and the sellers, and had
to be honored by the bank when presenteli by any holder in due
course. Thus, in exchange for the bank's commitment to honor the
checks, the defendant in effect promised to pay the bank the full
value of those checks, and since he had no funds in the bank against
which the checks could be debited, he is obligated to repay those
funds to the bank, which he has refused to do. His refusal results

in a failure of his consideration and constitutes a breach of his
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contractual obligation to the bank. Restatement (Second) Contracts

§§237, 243; Schulze v. Rayunee, 350 F.2d4 666 (7th Cir. 1965), cert

denied 382 U.S. 919(1965).

Finally, it is undisputed that defendant failed to disclose
to the Assistant Cashier that the $25,000 was forwarded to the
Bank of America for deposit to the Special Account of the seller's
attorney, and that his claim to those funds was based upon an
alleged breach of the Purchase Agreement. Had this disclosure been
made, it is obvious that the Assistant Cashier in verifying the
account would have discovered that defendant was not entitled to
those funds and had no such other funds deposited to his credit.
Even if defendant assumed that he was entitled to the $25,000 from
the bank, it was his duty to disclose those basic facts of the
transaction to the Assistant Cashier. His failure to do so consti-
tuted a misrepresentation, and this misrepresentation was fraudu-
lent because he knew that he had previously transferred those
funds to the sellers, that the bank would and did justifiably rely
on his misrepresentation, and that it suffered damages in the sum

of $25,030 as a result thereof. Restatement of Torts, (Second)

§§525, 551, 540.

In the circ&mstances of this case, I consider defendant's
conduct to be totally reprehensible. Defendant knew that the
maturity date of the Certificate of Deposit was March 13, 1980, in
Houston, Texas, yet he waited until April 2, 1980 while discussing
unrelated matters with the plaintiff's Assistant Cashier in St.
Thomas, V.X., to assert his claim to the funds, and then only

after the Assistant Cashier erroneously told him that his money had
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arrived. The defendant knew that the money did not belong to him,
and that the Assistant Cashier was mistaken. Nevertheless, he
proceeded to authorize the disbursement of $25,030 to his creditors
for his benefit, and thereafter refused to reimburse the bank when
the mistake was discovered. Defendant's fraudulent misrepresenta-
tion is abhorrent, and such conduct cannot be condoned. At the
very least, maximum pre-judgment interest must be assessed against
the defendant on the $25,030 from April 3, 1980 to the date of

judgment.

IV. CONCLUSION

For the foregoing reasons, plaintiff's motion for Summary
Judgment will be GRANTED and defendant's motion for Summary Judg-

ment will be DENIED. ;

pated: /Y 70%4%/4 /ff,z,

VERNE A. HOD
Presiding Jdadge




