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This appeal arises out of
foreclosure. Appellants, Sylves
(“Appellants”)live in Oakland,
financial institution doing bus

Iglands.

an action for debt and mortgage
teér and Sheila Julien
Florida.' Banhk of Nova Scotia is a

iness in the United States Virgin

I. FACTUAL AND PROCEDURAIL POSTURE

On January 8, 1899, Appell|
secured by a first priority wor
Peter’s Rest, Bt. Croix. Togeth
Bank of Nova Scotia the princip
hundred thirteen dollars. (App.

Eventually, the Appellants
Via letter dated May 15, 2002,
$51,366.00 was immediately due t
through April of 2002. At the t
also due.

When the Appellants failed

prihcipal balance and initiated

_' The correspondence between the
‘Appellants’ brief and submissions all
B80, Oakland, Florida 34787.

arnts executed a promigsory note
tgage on land located in Estate
er, Appellants agreed toc pay the
le sum of sixteen thousand six
11.)

fell behind on their payments.
the Bank notified them that

5 bring their acesunt current
ime, the May, 2002, payment was
to pay, the Bank accelerated the

a foreclesure action in the

parties and the address listed on
identify Appellarnts’ address as PF.0. Box
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Superior Court.? The Bank unsu
Juliens. Thereafter, the court

substituted service by publicat

ccegafully attempted to serve the
granted the Bank’sg motion for

ion. Notice was published for

four congecutive weeks. Appellants failed to answer or respend

and on February 3, 2003, the Cl
On April 28, 2003, the tri
default in favor of the Bank.? (
their motion to ‘set aside defau
inter alia, that notice was ins
perfected upon them.
On May 20,

2003, the court

erk of the Court entered default.
al court entered judgment on the
bn May 13, 2003, Appellants filed
1t judgment. Appellants argued,
pfficient and service was not

denied the Juliens’ motion to set

aside default judgment. On August 25, 2003, their notice of

appeal followed.

IT. ISSUES PRESENTED

On appeal, these pro se Ap
Court erred in granting the App
publication and that they were

III. JURISDICTION AND STANDARD

This Court has appellate 7

? on September 12, 2002.

’In the amount of $4,027.69; wi

2003 at the rate of $.9867 per diem, |
in the sum of §2,000.00. The court fuj
the subject property in satisfaction ¢

pellants argue that the Superioxr
ellee’s motion for service by
up to date in their payments.

OF REVIEW

urisdiction to review final

th Interest accruing after January 27,
blug coste of §687.94 and attarneys fees
rther issued a judgment of foreclosure en
»f the debt.
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judgments and orders «f the Sup
ANN. tit. 4, § 33. Jurisdiction
plenary review. Rivera v. Govern
897 (D.V.I. APP.

F. Supp. 893,

IV. DISCUSSION

The trial court issued its
to set aside default judgment o
filed their notice of appeal on
months after the order issued.
primary nor supplemerital briefs
notice of appeal, we have a corn

subject matter jurisdictien.?®

Courts have uniformly held
taking of an appeal are mandato
Thompson, 836 F.2d 131, 132-133
Robinson, 361 U.S. 220, 229 (19
Cao., 456 F.2d 1084, 1085 {3d Ci

.

* See Smith, 853 F.2d at 157; se

School Dist., 475 U.8. 534, i06 S. Ctl

Lovell Manufacturing v. Export-Import

5 See Mitchell v. Maurer, 293 U,
satisfy itself not only of its own ju
of the courts under review.) (in bang)
pericd for taking an appeal is mandatd
Yeager, 3%1 F.2d 849 (3d Cir. 1968), ¢
Rawlings v. Government Employees' Ser
(district court lacks jurisdiction to

mment of the Virgin Islands,

.

ument #: 19 Filed: 04/22/09 Page 4 of 6

erior Court pursuant te V.I. CODE

al guestions are subject to

981

Div. 1997}).

denial of the Appellants’ motion

n May 19, 2003. The Appellants

August 25, 2003, over three

Blthough neither Appellants’

address the timeliness of their

tinuing obligation to examine our

that the time limits on the

ry and jurisdictional. Pomper v.

(3d Cir. 1987); United States v.

60) ; Torockio v. Chamberlain Mfg.

&

1972) .

e alsc Bepder v. Williamsport Area
1328, 1331, 89 L. Ed. 2d 501 (1986);
Bank, 843 F.2d 725, 729 (3d Cir. 1988).

8. 237 (1934) (An appellate court must

risdiction, but alsoc of the jurisdiction

("the [Fed. R. App. P. 4(a)] thirty day

ory: and jurisdictienal, Fitzsimmons v.
rert. denied,
b

393 U.5. BEB (1968} .");
Comm'n, 20 V.I. 224 (D.V.I. 1583)
entertain review petition after thirty
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V.I. Rule of Appellate Pr¢

An appeal permitted by law
Court to the Appellate Divi
notice of appeal with the ]
the time allowed by Rule 5.

scedure 4 (a) provides that

as of right from the Superior
sion shall be taken by filing &
erk of the Superior Court within
Failure of an appellarnt toc take

arnly step other than the timely filing of a notice of appeal

does not affect the wvalidif
only for such action as
approptriate, which may inclj

VIRAP 4 (a)
V.I. Rule of Appellate Pzg
pertinent part that,

)cedure 5(a) (1) provides,

ty of the appeal, but is ground

the Appellate Division deems

ide dismissal of the appeal.

in

In a civil case in which an appeal is permitted by law as of

right from the Territorial ¢
the notice of appeal require
the Clerk of the Territorial
the date of entry of the jud

VIRAP 5{a) (1) (emphasis added).

Our governing rules cleay

deadlines shall be gtrictly con

ourt to the Appellate Divisgion,

d by Rule 4 shall be filed with

Court within thirty days after

gment or order appealed from

'ly provide that “[a]ll temporal

strued.” VIRAP 17. Yet, the

Appéllants’ notice of appeal was filed over ninety (90) days

after the challenged trial coun
(60) days after their time for
Appellants have not argued that]

prevented them from perfecting

that their tardiness was due to

t oOpinion issued and over sixty
taking an appeal had lapsed.
goed cause or excusable neglect
a timely appeal, nor contended

unigue or unusual circumstances.®

day appeal period has expired) ; Benjamin v. Government Employees Serv. Comm'n,

1978 5t. T. Supp. 315 (D.V.I. 1978) (d
entértain review petition after thirt

¢ Notwithstanding VIRAP 5 (b) (5)
neglect, " federal caselaw recognizes
timeé for filing an appeal under the

istrict court lacks jurisdiction to
y day appeal period has expired) .

8 thirty-day extension for "excusable
that an appellate ¢ourt may extend the
bnique circumstances" dectrine. Vigilant
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While we acknowledge that
se, they are not relieved of tj
court’s rules or applicable lay
U.8. 106, 113 {1993) (" [wle hawvs
ruleg in ordinary civil litigat
excuse mistakes by those who pi
Malpere v. Ruyter Bay Land Ptni
14164 (D.V.I. 2005 June 9, 2004
was filed out of time, we must

Smith v. Evans, 853 F.2d 155, 1
IV. CONCLUSION

For the reasons cited aboy

for lack of jurisdiction.

V. Gov't of the Virgin Islands, 2002
alsc THompsgori v. INS, 375 U.S8. 384);
F.2d 1360 (3d Cir. 1990). Under this
an otherwisée out-of-time appeal if (1
detriment on a trial court's affirmat

reasonable for the appellant to do sol

for the Third Circuit further held in
and sparingly apply the 'unigue circu
restrictions." Id.

N .

=1

5) .
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the Appellants are before us pro

teir obligation to comply with this

McNeil v. United Statesg, 508

never suggested that procedural

rion should be interpreted sc as to
roceed without counsel'"); see also

re., LLC, 2005 U.8. Dist. LEXIS

Therefore, because this appeal
dismiss for lack of jurisdiction.

57 (3d Cir. 1%88).

re, we shall dismiss thig appeal

U.S. Dist. LEXIS 18025 [D.V.I. 20082); see
Kraus v. Consolidated R3il Corp., 899
doctirine, an appeéellate court may consider
) the appellant relied to his or her
ive statements or actions and (2) it was
See id. at 1365. The Court of Appeals
Kraus that it will "narrowly construe
metanees' exception to time
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