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MEMORANDUM OPINION
(October 27 ,1986)

This matter proceeded to a bench trial on a complaint

filed by the plaintiff contractor, against the defendant owner,

for alleged breach of a construction contract.
FACTS

. The parties entered into a written contract for

construction of a house on certain premises known as Plot 106-E,

Estate La Grande Princess, Christiansted, 8St. Croix. The
substance of the contract called for construction of the house

according to plans provided by the owner to the contractor for a
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price of $138,995.00. In addition to the written contract, the

parties orally-égreed to relocate the driveway and to install
additional_foo@ings for ‘which a separate price of $6,700.00_was__
paid. |

The'defendant made progress payments on account. of the

written contract totaling $75,666.00, and thbﬁgh, éeféndant's-
péyments were not in accbrdance with the contract requirements,
 the ‘plaintiff acquiesced to defendant's payment plan. This
altered péyment schedule however, was noﬁ due to .a lack éf
funds, sinée dgfend&nt at all pertinent times had at least

$70,000.00 in a savings account.

Sometime around April 12, 1985; for reasons not fuliy
disclosed at +trial, defendant notified ‘plaintiff that the
contract was terminated. Plaintiff thereupon,stopped work omn
the house. The testimony revealed and the court finds as a
fact, that at the time the termination letter was sent, the
plaintiff had performed substantially in accordance with the
terms of the contract. The testimony concerning the degree of
completion of the project at the time of termination was
conflicting. Defendant's expert witness testified ﬁhat the 
house was 54 percent complete when plaintiff stopped work on the
premises. According to his teétimony, his figure was based on
an inspection of the premises made by defendant's expert and

calculated by him from notes made during the inspection. On
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croﬁs .examination, however,.the witness was unable to produce
the ﬁotes and his in court_breakdown of the percentages of‘wﬁrk
completed varied substantially from the figure testified io on
direct examination. This court cannot speculate as to which is
the more accurate figure. Instead, the court finds that_the
testimony of Mr. Lambert Pierce, plaintiff's expert, is'worthf
of gteater weight and accepts his estimate of 74.6% as‘the more
accuraté calculation of completion._;/_

Even though the plaintiff pérformed substantially in
éccordance.with_the contréct requirements, portions of the Wofk
did . not ‘confornl to the plans. The walls, according +o the
plans, from footing to bond beam were supposed to be 8 feet, 6
inches, but because of the cont?actdr's unilateral decision_to
use different concrete block, they actually measure 8 feet in
height. The ridge of the roof dver the living room area'ﬁas

lowered by three inches by the roofer. Neither the change dén

the height from footing to bond beam, nor the lowering of the

i/

= Mr. Pierce's testlmony disclosed that he had made an on
site inspection of the premises, studied the construction plans
and had calculated the worth of each category of 1abor and
material supplied to the date of termination.
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roocf were discusséd with the owner. In fact, the roofer uﬁqﬂ
examining the plaﬁé, found that they.did nbt contain the sjﬁbol
signifying the'roof pitch. However,'instead of-gbing:back-to
the owner or the drafter of the pians; the.roofer detefminéd the
pitch himself, 2/ measured the roof center, and 1éid out the
réfters. Because the rafters were cut without consideration of
the fact:that the bond beam was 6 inches lower than shown on fhe
plans,’thé meeting of the valley beam with hip roof was not aé
éhown on the plans. At no time:did the plaintiff or the roofer
discuss'this prqblemrwith thé owner.
LIABILITY

An anticipatory repudiation of an agreemént
constitutes a total breach of the contract giving rise to a
claim for ‘damages by the mnon breaching party. Rest, of

contracts {2nd) § 253. There is little doubt that the defendant

repudiated the contract when he delivered the termination letter
to the plaintiff. Defendant's actions wouid be justified only
if the deviations from the plans were of such magnitude as to go
to_the essence of the contract. 1In addition,rat least one of

the reasons given for the termination was for an alleged

2/ This pitch could be easily calculated by using other
measurements set forth on the plans establishing the height of
the roof and the distance from roof center to eave end.
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%ariation from the terms of a séparate oral contract to whidh
defendant agreed or which he ~ratified. Repudiation of the
contract by the owner is not justlfled where the contractor has

substantially performed the terms of the contract but " has

committed a minor breach. 3a Cdrbin on Contract § 708, 709
(1951). N -

| .Even though the defects do not justify a repudiatioﬁ
of the contract' the owner is entitled to rel:l.ef by way of'
set-off for work not done accordlng to the plans. Under the

Restatement (2nd)} of Contracts § 348 Subsections (2) and (6),

the defendant may recover the reasonable cost of remedying the.'
defects caused by +the contractor. q This 1is the appropriaté
remedy since the evidence presented at trial by the defendant,
did not prove with sufficient certainty the diminution in value

of the property resulting from the defects. Restatement of

Contracts {2nd) § 348, subsection (2).

The contractor asserts that the owner is not entitled
to recover on his counterclaim because the defect in the roof
construction was due to defective plans which were supplied by

the owner and draws the court's attention to 6 ALR 3d 1394 and

cases cited therein. That annotation states the general rule
that:

A construction contractor who has followed
plans or specifications furnished by the
-Contractee, his architect, or engineer, and
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which have proved to be defective or insuf-
ficient, will not be responsible to the
contractee for loss or damage which results,
at least after the work is completed, solely
from the defective or insufficient plans or
specifications, in the absence of any
negligence on the contractor's part, or any

- express warranty by him as to their being
sufficient or free from defects. 6 ALR 3d at
1397.

The language quoted above however, spécifically excludes 'a'

situation where the contractor was negligent.

The facts of this case reveal that the.gontractor was

aware of the allegedly defective plans but went ahead: and .

constructed the” roof according to plans without notice to the

owner. This is simple negligence. Under the practice and usage.

of the trade, the problem should have been discussed with the
owner or designer of the plahs'for modification or authorization

to modify which was never obtained. 3/ a contractor who has

reason to feel that plans supplied by the owner are defective,

has a duty to examine the plans and warn the owner of his fears.

Draube v. Rieth, 114 So, 24 879, 882 (1959). If the contractor

‘warns the owner and but is told to go ahead, the owner waives

liability for the defective construction. If, however, the

3/ plaintiff's expert testified that if any questions
concerning defects in the plans arose, such gquestions should be
resolved after discussion with the owner or designer.

.
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contractor falls to 1nform the owner, he is llable for. bulldlng
in a negllgent_fashlon.. Id
DAMAGES
We turn to the evidence adduced at trial to determlne
the amount of recovery to which plaintiff is entitled. The'
plaintiff, because he substantially performed, should receive
the benefit of his bargain. The evidence at trial EStablishéd

that 74.6% of the work was completed and that payments totélling“,

$75,666.00 were made by the defendant. On this basis, defendant

was obligated to pay 74.6% of the contract price which yields. a

figure of $103,690.27. In addition, the plaintiff is entitled
to the 20% anticipated profit in the remaining 25.4% represen—
ting the unfinished'portion of the construction which plaintiff
ﬁas prevented from completing by defendant's repudiation of the
contract. The anticipated profit in the remainder is computéd

to be  $7,060.95. Adding these two figqures together,

establishes a total of $110,751.22. From this sum, the courf

deducts the progress payments of $75,666.00 which leaves a

balance of $35,085.22. This last figure represents to

plaintiff, the benefit of his bargain.

This, however, does not end the matter. For as the
court pointed out supra, the defendant is entitled to a set—-off
for defects in the construction that were caused by the

contractor,
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7'.Three workmen teetified on. behalf of the defendaﬁt:
that they knocked down three defectlve walls and plastered the
ent1re downstairs except for one wall They also found thet the_
cutout for the 1nstallati0n of the gless door was two inches teo
asmall. The defendant is entitled to $1,400,00 for the repair of
the'walls and an additional $6,000;00 for.plastering and for the
laying of the £floor tiles. In addition, the defendant is
entltled, accordlng to the testlmony of plalntlff's expert to a
u%_set—off of $2 400. OO for the roof repalr.' The replacement
method describeq by Mr., Pierce, is the mathod_eceeéted-by the
court as opposed to the bracing method to which he refer:red
becausezthe latter method would leave exposed the roof rafters
running in a counter direction to the brace. Thﬁs, the bracing
method would not be aesthetically acceptable and would 1likely
diminish the market value of the property. |
The total set-off to which the defendant is entitled
equals $9,800.00. wWhen the contractor left the job, the valley
beam was on a 2 x 4 from the floor to the rafters and not in
accordance to the plans. The result of this was that the
defendant had to build a stone column in the living room area to
support the valley beams. However, there was no evidence.as to
how much was spent to put in the column. Even though; the
testimony of the architect was that it detrimentally affected

the project, the defendant failed to meet its burden on the loss
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of yalue to him.' Fihally, the.expenditﬁxe.of $1£7DO.G0 for thé'
'_cisterﬁ éaﬁn5t be allowed-becanse there waé_nq evidence that the
cistern failed to conform to the plans or that its constructién
was improper. | |

The plaintiff is entitled to recover from the

defendant, the net sum of $25,285.22, together wifh costs aﬁd‘
attornéy's fees in accordance with: +the Lindy Builders
guidelines. Defendant's coﬁnterclaim will be dismissed on the

merits.

DATED: October,@, 1986 ENTE R:

(IRWIN J. SILVERLIGH, JUDGE —~—~__



