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1H THE 4 “RITORIAL COURT OF 7THE VI
|

DIVISION OF ST. CROIX:

ROLAND SMITH AHD EDHA SHITIH,
Plaintiffs,
vs.

HESS OIL VIRGIN ISLANDS CORP.
AMERADA HESS CORPORATION;
OWENS-CORNING FIBERGLASS
CORPORATION,

-

Defendants,

HESS OIL VIRGIN ISLANDS CORP.
AND AMERADA HESS CORPORATION

Thivd-Porly Plaintiffs,
Vs,

BORTNQUEN INSULATION COMPANY,
KEENE CORPORATION, ITHDIVIDUALLY
AND AS SUCCESSOR 1IN INTEREST TO
BALDWIN ENRET-HILL CO., KEENE
BUILDING PRODUCTS AND ENRET
MAGNESIA MANUFACTURING CO.,
OWNES-CORNING FIRBERGLASS
CORPORATION, FIBERDOARD .
CORPORATION, PABCO INDUSTRIAL
PRODUCTS DIVISIOMN, BABCOCK &
WILCOX, INC., MANVILLE PERSONAL
INJURY SETTLEMENT TRUST, CLATNMS
RESOLUTION FACILITY FOR JOlM-
MANVILLE CORPORATION, PREDECESOR
TO MANVILLE SALES CORPORATION
kK/n/a SCHULLER INTERNATIONAL,
INC., EAGLE PICHER INDUSTRIES,
INC., PITTSBURGII CORNING CORP.,
PPG INDUSTRIES, INC., JOHH CRANE
PACKING, STATE INSULATION
CORPORATION, CERTAIN TLED
CORPORATION, PHOEHIX ASDESTOS
MANUFACTURING CORPORATION AND
XYZ ASBESTOS MANUFACTURING AND
DISTRIBUTING CORPORATION,

Third-rarty Defendanls,
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THOMAS 1. HART, IIT, ESQUIRE
Brady, Hart & Jacobs

#7 Church Street
Christiansted, st. Croix
U.S. Virgin Islands 000820
(809) 773-3322

(AtLtorney for Plaintiffs)

STACY L. WHITE, ESQUIRE

Bryant, White & Associates, P.cC.

17 King Strect ?

Christiansted, St. Croix

U.5. Virgin Islands 00820

(809) 773-2785

(Attorney for HOVIC, amerada liess & 5t. Croix
Petrochemical Corp.)

RICHARD E. DALEY, ESQUI1RE

Law Offices of Pattie and Daley

1104 Strand Street

Christiansted, St. Croix

U.S. Virgin Islands 00820

(809) 773-6650

(Attorney for State Insulation Corp.)

MARY FAXITYH CARPENTER, ESQUIRE

Law Offices of Adriane Dudley

19 Estate Thomas )avensight

P.O. Box 6696

St. Thomas, Virgin TIslands 00804

(809) 776-7474

(Attorney for Owens-Corning Fiberglass Corp.)

JOHHN R. COONH, EsqQuiRrpe

6 Chandler’s Wharf, Suite 202

Christiansted, St. Croix

U.S. Virgin Islands 00820

(809) 773-3681

(ALtorney for Keene Coxp., Eagle Pitcher Induslrie

RICIHARD 11, HUNTER, ESQUIRE
Hunter, Colianni, Cole & Turner
1138 King Street

Christiansted, St. Croix 00820
(B092) 773-3535

1
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(ALtorney for Fiberboard Corp., Piltsburgh Turner
Corning Corp., PPG Industries, Inc.)
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FREDERICK WA'IT'S, ESQUIRE

Waltlts, Streibich & Benhan

P.O. Box 11720

St. Thomas, Virgin Islands 00801

(809) 774-0673 .
(Attorney for Borinquen Insulation Co.)

Douglas Capdeville, Esfquire

2191 Church Streect

Christiansted, St. Croix

U.S: Virgin Islands 00820

(809) 773-7275

(httorney for Rabcock and Wilcox, Inc., Manville Corp.)

JAMES L. HYMHMES, ESQUIRE

P.O. Box 990

St. Thomas, V.I. 00804

(809) 776-3470

(Attorney for John Crane, Inc.)

GERATLD T. GRONER, LSQUIRE

52A Company Strecelt, Suite 2
Christiansted, St. Croix

U.S. Virgin Islands 00820

(809) 773-3660

(Attorney for Certainteced Corp.)
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i PETERSEN, Senior Sitting Judge

|
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i HEMORANDUHM OPINION AND ORDER
(January‘;kz,q 1991)

This malter is before the Court on Third-Party Defendant

Borinqueh Insulation Company’s Motion Lo Dismiss. ror Lthe

- ——

!
|
!

-~

reasons stated herein, the Motion to Dismiss will be granted.

FACTS
i On July 30, 1992, less O0il Virgin Islands Corporalion

J (hereinafter "“HOVIC") and Amerada lless Corporation (hereinafter

—
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"Amerada Hess") filed a Thirvd-Party cComplaint against third-

Party Defendant Boringuen Insulation Company (horeinafter

"Boringuen"). On August 13, 1992, Carol A. Ahcevedon, a legal

assistant with the law firm of Bryant, White and Associales,
P.C., Attorneys for the Third-Parly PIlaintiffs, mailed Ly United

States cextified mwail, relturn receipt reruested, a summons and

Third- Farty complaint to Third-Parly Defendant Boringuen.  On

December 21, 1992, the Law Office received Lhe relurned

envelope. On December 31, 1992, Ms. Acevedo again uzevved Lhe

summons and thivd-parly complaint upon Boringuen. ‘The United

States Posltal Service returned Lo Bryant, White and Associales
the Law Office, the United States mail certified welurn receipt

addressed to Dorinquen and received by Defendant on January 4,

1993 .

Third-Parly Defendant Borinquen filed a Molion Lo Dismiss

on Hovember 19, 1992. The motion argued that the action should

be dismissed because the Third-Partly Plaintiffs failed Lo serve

the third-party complaint and sumnons within Fed.R.Civ.P. 4(])

o d———— .  — 8 42 7

¢ bt —

120-day time 1limit. Third-PaxrLly Plaintiffs conteml Lhat
Boringuen intentionally avoided service of .proces

Plaintiffs also argue that Thivrd-Party Defendani: Borincuen had

acltual

notice of the complaints and was nol projudiced hy Lhe

delay i1 Service, -« , oo aes See e T

S.. Third=-rarty.

o —— . — ———— e -8
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DISCUSSTON

Federal Rule of Civil Procedure 4(j) requives diswmissal

‘without prejudice if a plaintiff fails to scrve the summons and

complaint upon the defendant within 120 days unless good cause

is shown. The pui'pose of the rule is Lo encourage parties and

Lheir attorneys to be diligent in pursuing their cause of aclion

See Geller v. Hewell, 602 F.Supp. 501

(5.D.1.Y.1984).  The

burden to ensure proper and timely scrvice rests on Lhe

plaintiff.red.R.Civ.P. 4(a). The plaintiff olso bears Lhe

burden of showing qood cause for failure to scrve Lhe suwmons

and complaint within the prescribed 120-day Ltime period. ¥oods

v._ Partenreederei M.S. Yankee Clipper, 112 F.R.D.

115 (A.C.
Mass. 1980G).

The "good cause" required to excuse Lhe plaintifl’s failure
to serve the defendant within Lhis 120 day period is nol defined

by the rule. The Third Circuit has stated Lhat the good cause

posited by the plaintiff should require "at least as much as

would Dbe required Lo show, excusable neglect. "Rraxton v._ 1S,

817 F.2d4 238 {3rd Cir. 19672). Excusable neglect "scems Lo

require a demonstration of ‘good faith on the part of Lhe panly

basis™ for non-

compliance within the time specified in the rules" . ¥iight_and
Miller, Federal  Practice 'and Procedure, §1165 (1987). Various

facltors considered in determining whether there was excnszable

e e e
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neglect for failure to timely serve process include whelher Lhe

inadvertence reflected professional incompelence such

as

ignorance of rules, whelher asserted advertence reflecls casily

manufactured. excuse incapable of verification the court,

counsel’s failure (o provide for . readily foresceable

conseguence, complete lack of diligence, whelher inadvertence

resulted despite counsel’s substantial good faith cfforis

towards compliance and whether enlargement of time will

prejudice opposing party. Consolidated Freighlways Corporatico

nprwa (&)

#
h—

of Delaware v. Larson, 827 F. 2d 916 (3rd Cir. 1987). Duminic

v. Hess 031 Virgin Islands Corporation, 841 F.

2a 513 (3rd Cir.
1988).
The Third Circuit has strictly applied Fed.R.Civ.DP.4(j)’s

120 day 1limit to effect sexrvice of process. Iovelace v. Acme

Markets, Inc., 820 F.2d 81 (3rxrd Cir. 1987);

- e § 20

Dominic, supra. The Third Circuit has held Lhat Jack of due

diligence and inadvertence of counsel will not cxcuse compliance

with Rule 4(j). In-Lovelace,supra, the trial court-dismissed

the plaintiff’s racial discrimination suit witlhoul prejudice

based on plaintiff’s failure to make timely scrvice of process
upon defendant. The plaintif{f had relied upon Lthe process
server’s bill as proof that process had been served upon the

defendant. .. The attorney ‘had only-requested adequaterproofl of

service on the 120th day of the prescribed Llime period. The

——
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Thivd Clrcuit Court found Lhat plaintiff’s altornay

inadvertently permitted the 120 day period to lapse. The Court
also found that the plaintiff failed to aclt diligently.
Conseguently,  the Third Circuit Courl of Appeals affirmed (he

decision. In Braxton,supra, plaintiff’s counsel knew CLhat

service had not been made but failed Lo take steps Lo insure

timely service of process. The court found LhnL the
inadvertence of counsel did not constitute good cause under Rule
4(j). The trial courl’s dismissal of Lhe action was upheld.

The 120-day liwmit is nol "absolutely inflexible". Rraxton,
supra. The 1legislalive history of Rule 4(j) notes Lhat
intentional evasion of service of process conslilules good cause
for an extension of time lto serve process. 128 Cong. Rec.

119848, 9852 H. 25 (daily ed. Dec. 15, 1982), reprinted in 1982

U.S. Code Long. and Admin. Hews 4434, 4446 H. 25. ‘The Third

Circuit has stated that good cause might Dbe shown if the

defendant intentionall evades service of process. ovaelace
— ——,

supra,Dominic,supra. 'The Court in Ruiz Varela v. Sanchez Valez,

H8l4 F.2d 821 . (1st Cir. 1987) found thalt the defendant

\intentionally evaded service of process where codefendants had
%ifailed to provide address in plaintiff’s interrogalovies and
!iboLh defendants had mel after one defendant was served with

amended complaint. -..Similarly, good cause Lo ecxlend Utime Lo

| . . . » -y g -
ilserve was found in Hibernia Naltional Branch v. Cornei, 750 F.

—— — — o ——— i



SMITH AND SHMITH v.! SS OIL VIRGIN ISLANDS
CORPORATION, ET AL
CIVIL NO. 721/1992

MEMORANDUM OPINION AND ORDER
PAGE 8 3

Supp. 382 (M.D. LA 1991) where a process scrver sbtated that

defendant was home bul refused to answer.

Applying the foregoing principles Lo this case, the Cowrt

notes that thé plaintiff herein mailed the summons and complaint

by United States certified mail, relurn veceipl requesled 30

|days after the filing of the complaint dale. For the following

110 days, the Third-Parly Plaintiffs’ allorneys Jdid nolhing Lo

Iensure that the defendant had received ULhe summons  and

complaint. It was only on December 21, 1992, 20 days aftoer Lhe

end of the prescribed time period, that Third-Pavly Plaintiff

attorney’s 1legal assistant resolved to contact the Postal

Service. Coincidentally, this was the same day that Lhe firm

received the returned envelope. Thivd-rarly Plaintiff

attorney’s failure to properly monitor the service of process

!over the 120 day period amounted to a lack of due diligence or
|

|inadvertence.

!

The legal assistant stated that the envelope was

lstamped "reason checked unclaimed" indicating that the Thivd-

!’PalLy Defendant chose not to accepl the envelape.  This: slamp

nalone, however, does not indicate an

intentional cvasion of

'process sufficient’ to “constitute good cause -~ fox

» ~for: delay of -
l.

iservice. Consequently, Third-Parbly Plaintiff has not provided
Eithis Court with "gecod cause" for the extension of the

serve process. v~

i

” Third-Party Plaintiff arques Lhat Borinquen’s appearance in
il

i

Line Lo

ma— wracariia
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this action by counsel evidences a lack of prejudice. The Third

Circuit in Rominic,supra, addressed actual nolice and absence of

prejudice within the context of a Rule 4(j) mulion to diswmiss.

In Dominic, @ worker brought a product liabilily suit against

the supplier of a solvent. When Dowminic fivrst filed his

complaint against HlHess 0il, he named a John Doe Cowporalion a:s

a codefendant on grounds of strict liabilily. A year later,

after Hess 0il had crossclaimed against Shell on an indemnity

agreecment, Dominic amended his complaint Lo include Shell. The

Third Circuit Courlt of Appecals held that Lhe Lrial court did net

abuse its discretion in allowing Dominic additional time Lo

complete service of process. The Court found that sShell had

actual notice of the plaintiff’s claim and suffercd no unduc

prejudice. It noted that lless 0il had served Shell with the

original complaint and a claim for indemnification. The Court

lalso noted that Shell had appeared before the district court at

approximately the sawme time that the amended complaint was

i £iled. . Finally, the Court noted that Lhere was no cvidence

il indicating lack of diligence or inadvertence of counsel.
H

i!Consequently, the Court affirmed the Lrial courxt’s decizion Lo

is some evidence here indicating lack of due diligence of

Lo monitor

\

!lcounsel. Third-Party Plaintiffs altorney’s failure
!

[the service of process overwhelms any claim of aclual notice and
i
]
|
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absence of prejudice. Unfortunately for Plaintiffs, Uthe core

issue In service of process disputes {5 plaintiff’s diligence,

not concerns about notice and prejudice. Tn__re Cily of

Philadelphia Litigation, 123 F.R.D. 515 (E.D. PA 1988).

Third-Party Plaintiffs also argue that the Third-rarvty

Defendant should not benefit by having withheld its olvjection to

service until after the 120 day period had elapsed. llowever,

Third-Party Defendant is under no obligation to help Third-rarly

Plaintiffs preserve their claims.Philadelphia Liligal ion,_supra.

This Court recalizes Lhal the dismissal of Lhe Third-pParty

complaint against Boringuen might seem rather harsh. lowoever,

Rule 4(3j) will not permit this Court to ignore counsel’s lack of
due diligence or inadvertence. Moreover, Rule 4(3)’s primary
concexrn is the due diligence of the plaintiff, not Lhe severity

of the consequences. Sce Friedman v. Estate of Drowu:

50y, 929
F.2d 1151 (6th Cir. 1991) (complaint dismissed under Kule 4(3j)

despite fact that dismissal may render suil time barred).
For the foregoing rcasons, the Courl will grant the Third-

Party Defendant’s Motion Lo Dismiss without prejudice.

- e —— —— ¢ — $4 48 —
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