IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

PHILLIP A. TUTEIN., JR.,
PLAINTIFF, $X-2010-CV-018
V.

ForD MoTOR COMPANY AND METRO
MorTtoRrs 8.C., INC.,

JURY TRIAL DEMANDED
DEFENDANTS.
MEMORANDUM OPINION

THIS MATTER came before the Court on Defendant Ford Motor Company (hereinafter
“Ford") and Defendant Metro Motors S.C., Inc.’s (hereinafter “Metro” and together with Defendant
Ford, “Defendants”) motion in limine to exclude evidence related to punitive damages or claims that
Defendants’ conduct rises to the level sufficient to award punitive damages, filed on August 29, 2016.!
Thereafter, Plaintiff Phillip Tutein, Jr. (hereinafter “Plaintiff”") filed an opposition and Defendants filed
a reply.

BACKGROUND?

On January 13, 2010, Plaintiff filed a complaint against Defendants for injuries Plaintiff
sustained as the result of alleged defects in the vehicle he was driving on or about November 2, 2008.
Plaintiff alleged that the vehicle was designed and manufactured by Defendant Ford and sold by

Defendant Metro.

! Defendants technicaily filed one single motion in limine seeking relief on various bases and filed separate memoranda
of law in support of the independent relief requested. For the sake of clarity and efficiency, the Count will 2ddress and
enter separate memorandum opinions and/or orders for each independent relief requested.

2 This memorandum opinion recites the factual background only to the extent necessary to explain the present issues and
the bases of the Court’s decision.
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STANDARD OF REVIEW

It is not uncommon for parties to file and for the courts to rule on motions in limine* prior to
trial in this jurisdiction. See e.g., Corriette v. Morales, 50 V1. 202, 203-04 (V.I. 2008) (noting that
the trial court ruled on the defendant’s motions in /imine prior to trial); Davis v. Varlack Ventures, Inc.,
59 V.1. 229, 232 (V.I. 2013) (noting that the trial court ruled on the plaintiff’s motion in limine at the
beginning of the trial); Creative Minds, LL.C v, Reef Broad., Inc.,, ST-11-CV-131, 2014 V.I. LEXIS
81, *23 (Super. Ct. 2014) (the court denied the motion in limine prior to trial). In considering a motion
in limine, there are certain situations where the court should defer ruling on an evidentiary issue, such
as when the nature and/or relevance of the evidence is unclear before trial. However, if parties had the
opportunity to fully brief an issue and the Court is able to make a definitive ruling, then it is practical
for the Court to rule on the evidentiary issue raised in the pretrial motion in limine to avoid unnecessary
interruptions during trial.

DISCUSSION

In their motion in limine, Defendants pointed out that “Plaintiff has failed to plead a claim for
punitive damages in his petition, and, for that reason alone, any testimony or evidence requiring
punitive damages should be excluded.” Moreover, Defendants argued that Plaintiff failed to meet the
extremely high burden of proof to establish entitlement to punitive damages. Thus, Defendants
requested the Court to grant their motion and prohibit “any reference to punitive damages or any claims
that Ford’s conduct arises to the level sufficient to submit punitive damages.” In his opposition,
Plaintiff argued that “punitive damages are not a cause of action and do not have to be specifically
plead” and that “Defendants erroneously argue [sic] that Plaintiff must proof entitlement to punitive

damages by clear and convincing evidence.” In their reply, Defendants pointed out that “Plaintiff’s

3 Black’s Law Dictionary defines “motion in fimine” as “[a] pretrial request that certain inadmissible evidence not be
referred to or offered at trial” and explains that, “[t]ypically, a party makes this motion when it believes that mere
mention of the evidence during trial would be highly prejudicial and could not be remedied by an instruction to
disregard.” Black’s Law Dictionary, 10th ed, 2014,
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first defn_and for puni_tive damages in thls Iiti_gatidn came as part of his rec.ent prcposed jury instructions
and voir dire” and assefted that *“{a] demand for punitive damages early m the case, as required to
pursue such damages, would have altered Defendants’ case strategy.” Defcnda_nts noted that “{t}ﬁe
prejudice resulting from blind_siding Defendants at this late hour by a requeét that the jury award
punitive damages, would be hrever_siﬁle.” |

A. Pieading .Requ.irt.ame'nts

Specml damages mciudmg pumnve da.mages must be pled with partzculanty pursuant to
Federal Rule of Civil Procedure 9(g) 4 See Myers, 50 V.I. 291 (“Unhke special damages a plaintiff
need not specifically plead each type of general damages...”); Libien v. MIFR, Inc., ST-15-CV-107,
2016 V.1 LEXIS 193, *17 (“Claimants mﬁst plead punitive dmages with particularity pursuant to
Fed. R. Civ. P. 9(g}.”); Maria v. F’raser_, St-13-CV-549, 2f)14 V.L LEXIS_ 19, *8 (“spedi_al_&amages,
including punitive dama__ges, must also bg pled with partic_:tﬂﬁd_ty pursuant t§ Fe_.d. R; Civ.P. 9(g) in
order to ensure that the defendant has sufficient not_iqe of the claim.”)., ’Ihe Suprex.nc. Court noted
that “[the purbose of Rule 9(g) is to give the defending ﬁarﬁes suﬁiéicnt notice as to the nature of
the unusual damages claimed in order to avoid surprise at trial.” Myers, 50 VI at 291. The

Supreme Court further noted that “Rule 9(g) thus carves out an exéepti_on fo Rul_é 54(c)’s liberal

4 Federal Rule of Civil Prncedure 9g) provldes “lf an itern of special damage: is cimmed, it must be spcmﬁcaliy stated.”
Rule 9(g) would be applicable to the Superior Court via Superior Court Rule 7. However, in Vanterpool v. Government
of the Virgin Islands, 63 V.1.563, 576 (V.1. 2015), the Supreme Court of the Virgin Islands (hereinafter “Supreme
Court”) cautioned that “the Federal Rules of Civil Procedure...should represent rules of last resort rather than first resort
and should be invoked only when a thorough review of applicable Virgin Islands statutes, Superior Court rules, and
precedents from [the Supreme] Court reveals the absence of any other [applicable] procedure.” ‘Although the Supreme
Court has prc\nously applied Rule 9(g), See Myers v. Derr, 50 V.1. 282 (V 1. 2008) (applying Federal Rule of Civil
Procedure 9 i in the absence of a local rule to the contrary in the Supermr Court), the Supreme Court bas yct to decisively
recognize the apphcablhty of Rule 9(g) in this _]unsdzctlon post-Vanterpool. Thus, there are ‘cwrrently no applicable
Vu-gm Islands statutes, Supenm' Court rules, or Supremc Court preccdcnts post-l’anzerpool that are directly on pmm

As thc Suprcme Court explamed in Myers, that special damages are dcﬁned as "damages that arc unusual for the type of
claim in question.” .50V.L at291. The Supreme Court further explainied that “[t]he purpose of Rule 9(g) i is to give the
dnfmdmg parties sufficient notice as to the nature of the unusual damages claimed in order to avoid surprise at trial.” Jd.
The Court believes it is good practice to continue applymg Rule 9(g) in the Supermr Court wnh rcgm'd to the pieadmg
requzremcnts for spcc:a! damages to maintain consistency in the Superior Court and avoid snrpnscs at trial. Furthermore,
gwen that there are precedcnts from the Suprcme Court regardmg Rule 9(g), the Court will use the standard of review set
forth in said preccdcnts Thus, app!ymg Rule Q(g) here is not a "mechamstxc and uncritical rchance" of the Federal Rules
of Cunl Proccdure
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pleading requirements’ for special damages in order to protect a defendant against unfair surprise.”
Id

Here, Plaintiff did not request for any special damages or punitive damages in his pleadings.
In fact, Plaintiff never denied in his opposition that he did not request for punitive damages in his
complaint. Since Plaintiff filed his complaint over six years ago, Plaintiff has never moved this
Court for leave to amend his complaint to include a request for punitive damages. According to
Defendants, “Plaintiff’s first demand for punitive damages in this litigation came as part of his recent
proposed jury instructions and voir dire.” As such, the Court finds that Plaintiff failed to give
Defendants sufficient notice as to the nature of the unusual damages claimed and it is unfair to
surprise Defendants on the eve of trial.” Permitting Plaintiff to belatedly add his request for punitive
damages via his proposed jury instructions and voir dire at the late stage of the litigation would
promote gamesmanship in pleading practices where a plaintiff could simply remain silent in his/her
pleadings as to the relief demanded and wait until right before trial to surprise the defendant with a

demand for punitive damages. Accordingly, the Court will grant Defendants’ motion in flimine.

CONCLUSION
Based on the foregoing, the Court will grant Defendants’ motion in limine to exclude any
testimony, evidence or argument concerning discovery disputes, filed on August 29, 2016, An order

consistent with this memorandum opinion will follow,

3 Federal Rule of Civil Procedure 54(c) provides in relevant part: “Every other final judgment should grant the relief to
which each party is entitled, even if the party has not demanded that relief in its pleadings.”

¢ Plaintiff’s complaint, filed on January 13, 2010, requested for “damages as they may appear and for pre and post
judgment interest and for costs and fees and for such other relief as this Court deems fair and just.”

7 In light of the Court's finding, at this juncture, the Court need not address the standard of proof with regard to punitive
damages in this jurisdiction.
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DONE and so ORDERED this <. % day of December, 2016.
ATTEST: MX%{
e 7 R

HAROLD'W.L. WILLOCKS



