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violation of 21 U.S.C. §§ 841(a)(l) and 846 (Count I), and
possession of cocaine with intent to distribute, in violation of 21
U.S.C. §§ 841(a) (1) and (b){1){(A) (ii) (II) (Count III). On May 24,
2000, the Honorable Thomas K. Moore sentenced Cherys to 188 months
incarceration based upon the f11ll gquantity of cocaine seized which

allegedly totaled 312.6 kilograms.! <Cherys appealed.?® While that

appeal was pending, in November 2001, Chexrys filed the instant

motion under 28 U.8§.C. § 2255 lto vacate, set aside or correct his
sentence. |

Ot February 16, 2001, the Court of Appeals for the Third
Circuit (“Court of Appeals”) found that the evidence at trial was

not. sufficient to sustain Cherys’ conviction for possession of

L Cherys” total oeffense level was 38, carrying a range of 235-293

monthe. His sentence departed from [a level 38 by 2 points, thereby taking his
offenge level teo a 36, with a fange [of 188-235 months because the offense
overstated Cherys’ culpability in the crimdinal activity.

2 On appeal, Cherys raised the following issues: (1) whether the
evidence was insufficient to support the jury's werdict; (2) whether the trial
court erred whén it denied Eddy Cherlys' First Motion to Suppress; (3} whether
the trial court erred when it denied the Motion to Sever; (4) whether the
trial court erred when it allowed evidence regarding the alleged leétter fram
Rodolfo Crisostomio {Gowvernment's Exhibit #13), admitted intc evidence and
precluded Cherys' witness from testifying as to the owner of the vessel; (5)
whether the trial court erred when it allowed the admission of the boat keys;
{6} whether the trial court erred when it allowed evidence regarding motor oil
allegedly seized from Cherys’ vehiclle; (7) whether the trial court erred when
it allewed evidence regarding the cellular telephone, beeper and money seized
from Cherys; (8) whether, in light of Apprendi v. New Jersey, 530 U.8. 466
(2000) the trial court erred when it allowed evidence regarding the drug
analysis and quantity based on the breaks in the chain of custody; (9) wheéther
the trial court erred when it denied Cherys’ Motions for Judgment of
Aeguittal; (10) whether, in light of Apprendi, the trial court erred in
attributing to Cherys all of the drugs seized in relation to the case; (11)
whether there was improper summation by the Government; and (12) whether there
was improper sumination by counsel for co-defendant Lizardo.
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cocaine (Count III), and affirmed his conviction in part and
reversed it in part. United States v. Cherys, No. 00-3404, slip.
op. at 14-16, 250 F.3d 736 (3d Cir.) (Table), cert. denied, 534
U.s8. 897 (2001).

Then, in response to an inguiry made by this Court about the

inconsistency between the opinion and Jjudgment,® the Court of

I
Appeals entered an Order stating:

It having come to the court’s attention that the
judgment entered February 16, 2001 failed to properly
reflect the disposition of the appellant’s conviction on
the cocaine possession cdunt, it is hereby ORDERED that
the February 16, 2001 judgment, be and the same, is
hereby vacated and a corrécted judgment will be entered‘
and |

It is further ORDEREQ that the certified judgment in
lieu of mandate issued. April 24, 2001 is recalled and a
new certified judgment inilieu of formal mandate will be
issued on this date.

(Court of Appeals, No. 00-3404, Ord. of Dee. 13, 2002.) In the
Amended Judgment of even date,|the Court of Appeals clarified that
the May 24, 2000 judgment of| this Distriect Court was “reversed
insofar as the conviection on the cocaine possession and affirmed in
all other respects.” (Id., Amended Judgment at 1-2.)

On March 10, 2004, in response to the Court of Appeals’

December 13, 2002 amended judgment, Judge Moore entered an amended

3 The February 16, 2001 judgment errenecusly stated that Cheiys”

‘conviction was affirmed. The Court pf Appeals subsequently issued an amended
Jjudgment to accurately reflect the hplding in its opinlon, which was that
Cherys' conviction was affirmed in part and denied in part.
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judgment reflecting the Court of Appeals’ mandate.

In the instant § 2255 motion, Cherys now argues that he was
denied effective assistance of counsel. He specifically argues
that his trial counsel: (1) failed to provide him with a

psychiatrist or psychologist to determine whether he was competent

teo atand trial; (2) denied hi@ the opportunity to call witnesses
material to whether he knew aﬁything about the conspiracy to sell
drugs; and (3) failed to aréue that the drug amcunts in the
indictment were substantially |less than the drugs amounts used to
determine his sentence. In an October 25, 2004 motien to amend or
elarify his § 2255 motion, Cherys also argued that his sentence
violated Blakely v. Washington, 542 U.S. 296 (2004), because he was
sentenced based on a quantity lof cocaine not proven or found by a

jury.

II. DISCUSSION

The court has reviewed Cherys’' motion, as well as the record,

and concludes that an evidentiﬁry hearing is not required. See 28
U.8.C. § 2255. To _pr&vaih in a § 2255 motion alleging
constitutional errxor, a petitioner must establish an error of
constitutional magnitude which had a “substantial and injurious

effect or influehce” on the progeedings. See Brecht v. Abrahamson,

507 U.S. 619, 623 (1993); see plso Petersen v. United States, No.
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CV. 193%8-066, 20863 WL 22836477,

at *2 (D.V.I. Nov. 24, 2003). Even

an error that may justify a reversal on direct appeal will not

necessgarily sustain a collateral attack.

Addonizio, 442 U.S8. 178, 184—%
Claims of ineffective assg
two-part tést enunciated in St

(1984). First, a petitioner m

of the case, his counsel’s ch
|

Id. at 690. The Court must re

“strong presumptiont that the

wide range of reasonable p
[petitioner] mwmust overcome
circumstances, the challenged

trial strategy.’”
that he was prejudiced by cou
“reasonable probability”
affected the outcome of the pi
“The benchrark for judging an
whether counsel’s conduct so u
the adversarial process that

having produced a just result.

Id. at 688|

that

See United States v.
5 (1979).

istance of counsel must satisfy the

rickland v. Washington, 466 U.S. 668
ust show that, conaidering the facts

allenged actions were unreasonable.

view a petitioner’s claim undetr the
counsel’s conduct falls within the
rofessional that

assistance; is,

the presumption that, under the
action ‘might be considered sound
Second, the petitioner must show
msel’s conduct in that there is a
deficient assistance of counsel
roceeding at issue. Id. at 694-95.
y claim 6f ineffectiveness must be
ndermined the proper functioning of

the trial cannot be relied on as

” Id. at 686, 104 S.Ct. 2052.

III. ANALYSIS
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A. Counsel did not err in failing to request a psychiatric
report.

The crux of Cherys’ argument is that ke was mentally
incompetent to stand trial, and his counsel failed to request a
psychiatric report. Cherys submits medical evaluation reports from
the mental health clinic at the Metropolitan Detention Center in
Guaynabo, Puerto Rico during the period from October 1998 through
June 2000. 1In the first episode, which occurred three (3) days
before his jury trial was to commence, Cherys complained of
“delusional thinking of a religious and persecutory type,” and he
was diagnoged as experiencing “brief pgychotic” disorder, and
schizoaffective disorder, bipelar type {Axis I). {Chronological
Record of Medical Care dated Qct. 2, 1998.) This diagnosis
continued through 2000. Cherys alleges that his trial counsel was
informed telephonically, by @ Bureau of Prisons correctional
counseleor, that he had experienced a psychotic episcde. (§ 2255
Mot. at 5.)

In detérmining the mental|competency to stand trial, the U.S.

Code provides:

At any time after the commencement of a prosecution
for an offense and prior to the sentencing of the
defendant, . . . the defendant or the attorney for the
Government may file a motion for a hearing to determine
the mental competency of the defendant. The court shall
grant the motion, or shall order such a hearing on its
own motion, if there is reasonable cause to believe that
the defendant may presenﬂly_be suffering from a mental
disease Or defect rendering him mentally incompetent to
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the extent that he is unable to understand the nature and
consequences of the proceedings against him or to assist
properly in his defense.

18 U.S.C. § 4241{a). A defendant is competent to stand trial, if

“he hag sufficient present abiiity-to consult with his lawyer with
|

a reasonable degree of understanding [and if] he has a rational as

well as factual understandin& of the proceedings against him.”

Dusky v. United States, 362 U.S. 402, 402 (1960) (per curiam).

|
In reviewing thig claim, ¢

not raigse this igsue on dire

he Court first notesg that Cherys did

ct appeal. Nonetheless, a habeas

petitioner may assert a proce@ural.due process claim by dlleging

that his constitutional rights

failure teo ensure that he was

Robinson, 383 U.S. 375, 386 (1

were vioclated by the trial court’'s
competent to stand trial. Pate v.

966) .

When asked about his mental and emotional health during the

preparation o©f the pregenter
regpended to the probation off
the medication [Risperdal Deprc
experiencing since his conwvic
the of

related that event

emotionally. No other higtory

no history of treatment Ffd

{Presentence Reéport at 7-8.}

presentence report paints a dif

lce and probation report, Cherys
icer that he was “currently taking
cadl] for depression that he has been
tion on the instant offense. He

his cenviction overwhelmed him

of mental or emotional problems, and
r such problems was reported.”
Cherys, perhaps realizing that the

ferent picture of his mental health,
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argues that the probation officer had a duty to further investigate
his mental capacity, but failed to do go.
|

In examining counsel’s performance in this ecase, Cherys must
show that, considering the [facts of the case, his counsel’s
challenged actions were unr-ea-s_&;b'nable. Cherys’' first mental episode
occurred on Friday, Octcber 2,|1998, a few days before trial which
commenced on Monday, October 5] 1998. By his own statements to the
probation officer preparing the presentence report, the episcde was
gstress related. (Id.) He | further states that on or about
Saturday,; October 3, 1998 ,a counselor at the institution informed
his counsel b‘_y telephone that he had suffered a paychotic episode.
The Court is unpersuaded by Cherys arguments that his counsel had
sufficient knowledge of his alleged mental incompetence to order a
pyschiatric report.

The Court cannot find that counsel erred in failing to request
a psychiatric report. Due process simply regquires that there be a
“"record-based judicial determination of competence in every case in

which there is reason to doubt|the defendant’'s competence to stand

trial.~” U.S8. v. Haywood, 155 F.3d 674, 680 (3d Cir. 1998)
(emphasis added) . There was no sufficient indication in the record
that counsel was aware of, énd had reasonable cause to doubt
Cherys’ mental competence to |stand trial. Therefore, having

failed on the first prong of St ickland, the Court need not proceed
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to the second prohg.

B. Counsel was not ineffective in deciding not to call
witnesses.
Cherys argues that his: counsel’'s decision not to eall

witnesses material to the issue of whether he knew anything about
a congpiracy to possess or 8ell drugs constitutes ineffective

agsistance. The Court does net agree.

|
Counsel’s decisien not to intreduce testimony potentially in

conflict with the central deflense strategy is not unreasonable.

See, e.qg., LaFrank v. Rowley, 340 F.3d 685 {8th Cir. 2003) (holding

counsel'’s alleged ineffectiveness for failure to call a witness was

evaluated under Strickland and, because it was a “matter of trial

strategy,” fourid to be reasonable). Decisions regarding which

witnesses to call are strategie in nature, and those decisions by

counsel should be given appropriate deference on review. See

Philson v. Barbc, 77 Fed. Appx. 123, 127 (3d Cir. 2003} {(finding

that counsel’s decision not to call two witnesses because of a

potential conflict in testimeony was “tiial strategy” to be afforded

*appropriate deference” and| did mnot constitute ineffective

assistance of counsel under St&ickland).

Moreover, trial counsgsel

are not required to call every witness suggested to them; their

expertige leads them to choose

the case. BSee, e.g, United Sta

only the witnessés likely to assist

tes v. Balzano, 916 F. 2d 1273, 1294
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(7th Cir. 1990). The Court finds that Cherys has failed to show
that counsel’s corniduct ran afoul of Strickland. The first prong of
the Strickland analysis having not been met, the Court is not
required to proceed to the second prong.

c. Counsel objected to the quantity of drugs being used to
determine Cherys’ gsentence, and did not render
ineffective assistance.

Cherys alleges that his tirial counsel did not argue that the
drug amounts in the indictment were substantially less than the
drug amounts used to determinelhis sentence. Cherys is incorrect.
His trial counsel did indeed object to the quantity of drugs being
attributed to him for sentEncihg.

On page 5, paragraph 6 of Cherys’ objection to the presentence
report, his counsel argued that
the laboratory never weighed all of the substances. The
evidence was that the labpratory weighed the sample and
extrapolated ocut from that based on the weight indicated
in the document. Accordingly, there is no factual
conclusion to ke drawn from the Government’s case with
regpect to the net weight of the substances seized and

this reference should be deleted.

The probation report countered that the information was “relevant
te the application of the sentencing guidelines as it forms the
facts supporting determination of the bage offense level,” and they

are permitted under U.S. Sentencing Guideline (“USSG”) 2D1.1 to use

“any reasonable method to approximate the weight of the mixture or
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substance to be counted.” (Ad

Additionally, on direct

dendum to Presentence Report at 1.)

appeal, Cherys’ counsel challenged

this Court’s attribution of 312.6 kilograms of cocaine to Cherys

for purpeses of sentencing. T

he Court of Appeals found that,

[tlhe evidence adduced at trial established that the
weight of the drugs seized at Lerkenlund Beach totaled
312.6 gramg, and linked Cherys to this cache of drugs.

Cherys deoes net offer héere and did not offer in the
District Court any tenable argument to explain why he

should be held responsi
guantity of drugsa ¢
Accordingly, we find tha
calculated the amount of ¢
(Opinion at 11.) This Court is
the human fallibility of the

thing as an error-free, perfeg

does not guarantee such a trial.®

U.5. 499, 508-09 (1983). Thu

shown, as required under the

considering the facts of thi

actions were unreasocnable. Co

in challenging the drug guant]

ble for less than the full
suirrd at Lerkenlund Beach.
t the District Court properly
rocaine attributable to Cherys.

.,
]

mindful that given “the reality of
participants, there can be no such
:t trial, and that the Congtitution
United States v. Hasting, 461
e Court finds that Cherys has not
firgt prong of BStrickland, that,
L8 case, his counsel’s challenged
unsel rendered effective agsistance

LCy attributable to Cherys. Again,

having failed on the first prong, the Court is not bound to examine

whether he was prejudiced by c

D.

Cherys claims that his se

holding in Blakley.

Cherys’ Sentence doe

In Blake

ounsel's conduct.
e not violate Blakely.
ntence violated the Supreme Court’s

1y, the Court held that Washington
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State’s gentencing scheme viel
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ated the Sixth Amendment right to a

jury trial, because judges were imposing sentences that were not

based solely on facts reflected in the verdict of the jury or

admitted by the defendant, anc

evidernce standard to find the

Prior to Blakely (and Unitec

{2005}), Apprendi established

1 were (sing a preponderance of the
facts necessary to that imposition.
1l States v. 543 U.S.

Booker, 220

that, at sentencing, a judge could

enhance a senténce based on facts not admitted by the defendant or

found by the jury, so long as t
defendant’s sentence beyond
Apprendi v. New Jersey, 530 U,
Blakely was decided on Jun
became final. It is well-settl
has net been made retroactive
Lioyd v.

United States, 407

Olopade, 403 F.3d 159, 160 1

-he enhancement did not increase the
the prescribed statutory maximum.
S. 466, 490 {2000).

e 24, 2004, after Cherys’ conviction

ed in this jurisdictien that Blakely

to cdses on collateral review. See
F.3d 608 (3d Cir. 2005); In re:
1.1 (3d Cir. 2005). This Court,

therefore, will not address Cherys' Blakely c¢laims.

IV. CONCLUSION

For the reasons set fg

28 U.S.C. § 2255 will be denie

DATED: May 5, 2008

vrth  above, Cherys’ metion under

d. An appropriate order follows.
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It is hereby

ORDERED that Cherys’ wmoti
and further

ORDERED that a certific

issued; and further

on under 28 U.8.C. § 2255 is DENIED;

ate of appealability will not be

ORDERED that all other pending motions are DENIED as moot; and

finally

ORDERED that the Clerk ofi the Court shall CLOSE this file.

DONE AND S0 ORDERED thig

S day of May 2008,
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