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IN THE TERRITORIAL COURT OF THE VIRGIN ISLANDS

DIVISION OF 57. CROIX

GEORGE RUBIN,
Plaintiff
CIVIL NO. 215/1982
VS,
ACTION IN CONTRACT
RANDALL, 5, JOHNG,
Defendant

B T R e

RUUSSELL B. JQOHNSON, ESQUIRE
Attorney at Plaintiff

King Christian Hotel
Christiansted, St. Croix, V.I.

RANDALL 5. JOHNS, PRO SE
Hamilton Building
Christiansted, St. Croix, V.I.

CHRISTIAN, ALPHONSO A., Senior Sitting Judge

MEMORANDUM AND ORDER

I. INTRODUCTION
JUNE 27, 1985

Before the Court is a motion to vacate the Judgemnt entered
bx this Court on November 18, 1982. For the reasons appearing

below, the motion will be granted.

ITI. TEE FACTS
On November 17, 1982, Plaintiff sued for repayment of a
$1500 loan made to Defendant in or about 1979, to be repaid in
September, 1981, with interest at the legal rate, from September,

1/
1981.

1/ The complaint alleges that interest is due at the legal rate
computed from March 19, 1979, but it also alleges that the loan
was not to be repaid until September, 1981. In Judgment dated
November 22, 1982, interest was apparently inadvertently awarded
Plaintiff from March 19, 1979, instead of from September, 1981,
when the alleged debt first became due and payable.
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Defendant answered on April 6, 1382, denying the debt; alleg+
ing the affirmative defense that the nature of the relationship
between the parties from the start was that of general business
partners in two separate businesses which failed, and not that
of lender and borrower; and counterclaiming for damages Plain-
tiff caused him by Plaintiff's breach of the partnership agree-
ment, in the amounts of $15,000.00 compensatory damages and
$50,000.00 as exemplary damages.g/

Plaintiff filed a Reply to Defendant's counterclaim, which
he styled "Answer to Counterclaim", on April 23, 1982, generally
denying all the allegations thereof, but later admitted para-
graphs 6, 7, and 11 of the Counterclaim, to wit, the names of
j the two businesses the parties were to operate as partners;
the duties assigned to Plaintiff in the companies ; and that De-
f féndant requested Plaintiff to file a homeowner's insurance loss
* ¢laim to reimburse the businesses for the cost of material be-
longing to the businesses which was lost when Plaintiff's house

3/

was flooded.=~

2/ Defendant also alleged in the body of his Answer that he per-
formed considerable legal work for Plaintiff at the agreed re-
duced hourly rate of $50.00, but prays for no award for this
item in the ad damnum paragraph of his Answer.

3/ vViewed fairly in context, these admissions appear to clearly
admit that the parties were in fact partners in business, and to
impliedly, although not explicitly, admit that the monies spent
by Plaintiff in his relationship with the Defendant, were an
investment in the firms and not a loan to the Defendant.




RUBIN wvs. JOHNS
MEMORANDUM AND ORDER
PAGE 3

The case came on for hearing on November 20, 1882. The De-
fendant did not appear, and was adjudged in default. After
receiving evidence adduced by Plaintiff, the Court granted Judg-
ment to the Plaintiff in the principal sum of $1594.00, plus
interest at the legal rate from March 19, 1979, together with
costs and a reasonable attorney's fee. The Defendant's counter-
claim was dismissed with prejudice. On fee affidavit filed, the
Court also granted Counsel for Plaintiff $1,000.00 attorney's
fee by Order dated December 20, 1982.

Defendant then retained Edward Haskins Jacobs, Esquire, who
made his appearance as a co-counsel with befendant, both of
whom, on December 23, 1982, filed a "Motion for Relief from
Judgment, a Motion to Vacate the Judgment, a Motion in Opposi-
tion to Awarding of Attorney's Fees, and a Notice of Appearance",
These motions, all incorporated in a single document, were based
(1) on Federal Rules of Civil Procedure 60(b), and Rules 7 and
50 of the Territorial Court, 5 V.I.C., Appendix IV, on the
grounds that while Defendant and Attorney Zimmerman, who presum-
ably was associated with him at the time, were in fact notified
that the case was postponed to be heard on the merits on November
18, 1982, the hour was not specified; (2) that on this date the
Defendant was in fact on the island, but no confirmatory notice

4/

of hearing was ever sent to Defendant Johns,~ and to make mat-

4/ Rule 55 Federal Rules of Civil Procedure states in pertinent
part "...if the party against whom judgment by default is sought
has appeared in the action, he shall be served with written no-
tice of the application for judgment at least three (3) days
prior to the hearing on such application". Rule 43 [governing
practice in the Territorial Court] App. IV, Title 5 of the V.I.
Code, provides: "The Clerk shall inform the parties or their
attorney of the trial date as follows: (a) in actions by land-
lords for the removal of tenants at least two dayvs before trial;
(b}in all other actions at least 7 days before trial”.
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ters worse, the case never appeared on the calendar for November
18, 1982, [of cases to be heard] on that day;éj t+hat since it
was Defendant who was always punctual in prosecuting his defense
and counterclaim'in the case, and it was Plaintiff who, although
he commenced the action, was more often than not dilatory to

the point where he had to be continually literally pushed to
take the steps necessary to prosecute his case in a timely
manner, as a result of which he was sanctioned by the Court,g/
it is not likely that Defendant would have been inexcusably ne-
gligent in appearing for a trial he was so eager to have, that
he has both a meritecrious defensé and a counterc¢laim, and there-
fore the Court in all fairness should grant Defendant relief

from the judgment by invoking Federal Rules of Civil Procedure

60(b) (1) dealing with being saddled with a judgment because of

5/ At the hearing on Defendant's second motion to vacate the
Judgment heard on June 27, 1985, befendant also stated that while
he was told in open Court on September 20, 1984, that the case
would be heard on November 18, 1984, first, he was not told at
what hour the case would be heard; and, second, the day before--
November 17, 1984--he had his secretary call the Court to inquire
at what hour the case would come on for trial, and she was told
it was not calendared to be heard on that date. The undersigned
Judge who was assigned to the case for the first time to hear
arguments on this [second] motion to vacate, filed June 6, 1985,
inquired of the Court Clerk in service at the hearing whether

in fact the case was not calendared for hearing on the date ap-
pointed therefor, November 18, 1984, and after she made what ap-
peared to be a thorough check, she replied that the case was in
fact not calendared to be tried on November 18, 1984.

6/ By Order dated June 2, 1982, Plaintiff was ordered to comply
with Defendant's "Request to Respond to Defendant's First Set of
Interrogatories and Request for Production of Documents" forth-
with, and to pay to Defendant on account of his attorney's fees,
fees necessitated by the failure of Plaintiff to file a timely
response. In the second line of the Order the word "Plaintiff's’
cbviously should read "Defendant's".
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execusable neglect, if indeed the fact situation of this case
fairly admits of such a conclusion.

Defendant also asked for relief from the judgment by virtue
of Subdivision (4} of Federal Rules of Civil Procedure 60 (b},
that the judgment is void: {(a) for lack of due process, in that
he was never adequately, properly and legally notified of the
time of the hearing, that is, the date and hour, and (b) that in
his Answer and Counterclaim he demanded and was entitled to a
trial by jury.z/

A Motion for Reconsideration of the Judgment dated March 11,
18985, on the ground that even if the date of the trial had been
told Defendant, adequate notice would require sending the notice
of hearing giving an "hour time" as per the requirementslof the
Procedures Manual of the Territorial Court.gl Nororder appears
to have been entered on this motion, but on April 18, 1985,
the Court entered an Order denying Defendant's motion to vacate
the judgment based on the applicability of Federal Rules of Civil
Procedure 60(b} (1} and (4).

A notice of appeal was filed on April 28, 1983. on December
1, 1983, the Court entered an Order striking the notice of ap-

peal, on the ground that the appeal had not been perfected.

1/ See the last paragraph of Defendant's Answer and Counter-
claim on Page III thereof.

8/ The Procedures Manual provides, "Enter the hearing date, time/
and Courtroom number assigned by the Judge on the notice of
hearing. Send copies of notice of hearing to both attorneys.
The notice of hearing is sent at least two weeks in advance of
the hearing or trial date, except as otherwise ordered by the
Court®.
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A Writ of Execution was requested on January 1, 1984, and
again on.November 5, 1984. While the Returns of the Marshal
on these writs are not in the file, it appears frgm a Motion for
Examination of Judgment Debtor dated February 6, 1985, and
granted by Order of the Court dated February 8, 1985, that both
writs were returned unsatisfied in whole or in part.

The Order was for examination of the judgment debtor in aid
of execution on March 4, 1985, at 9:00 a.m.; postponed to April
24, 1985, by Order dated April 10, 1985; and postponed a second
time to June 20, 1985, by Order dated April 22, 1985. Two days
prior to the date set for the examination, the Defendant, on
June 18, 1985, filed a second motion to vacate the Judgment en~
tered against him on November 18, 1982, on the grounds that he
was the victim of failure to comply with required notice require-
ments affording him due process.

Plaintiff filed an Opposition to the Motion on the grounds
that (a) it is evidently based on the provisions of Federal Rules
of Civil Procedure 60(b), and there is a one-year limitation,
running from the date of the Judgment, to legally invoke this
rule, and this Judgment was entered more than 2 1/2 years ago;
{(b) that a motion to vacate was previously made and denied by
the Court; and (¢) that (1) Court records will show Defendant
was in Court on September 20, 1982, when the November 18, 1982,
trial date was set, (2) that in Defendant's prior motion to va-
cate, which was denied, he admitted he was in Court on September
18 when the November trial date was set, and (3) that in a letter
of Defendant attached to his motion of December 23, 1982, he

said he will have no other choice but to proceed to trial on
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November 18, 1982, if an offer of settlement made by him for
reciprocal dismissal of all claims by all parties was not ac-
cepted by Plaintiff by November 5, 1982.

Hearing on the aforesaid second motion to vacate took place
on June 27, 1985, at 9:30 a.m., before Judge Alphonso A. Chris-
tian, the Honorable Judge Raymond L. Finch having recused him-

self.

ITTI. DISCUSSION

We begin our discussion with a reminder that the law abhors
judgments by default. This is particularly true where, as here,
the Defendant, but for the failure to make it clear that he
should be present in Court, not only on a particular day, but
at a particular hour, was the party who the records make abun-
dantly clear, in stark contrast to the behavior of the Plaintiff
did all he could to move the litigation along with orderly dis-
patch, including nudging and urging the Plaintiff on with the
aid of the Court. True, he was told on September 20, 1982, in
open Court, perhaps by the Judge himself, that the case would be
heard on the merits on November 18, 1982. fTrue, he admitted
this in his prior motion to vacate the Judgment, which was
denied. And it is also true that he wrote Counsel for Plaintiff
prior to November 18, 1982, that if his offer for reciprocal
dismissals of claim and counterclaim was not accepted by Novem-
ber 5, 1982, "I will have no other choice but to proceed to trial
on November 18, 1982". But all of these grounds advanced and
argued to show that Defendant had sufficient, unequivocal notice
or knowledge of the hearing, failed to take into fair and ade-

guate consideration the reasons given by Defendant for his non-
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appearance. In the face of the indisputable legal principle
not favoring defaults, and in the light of the almost over-
Zzealous manner ip which the Defendant prosecuted his defense
from the beginning of the suit, is it reasonable to disbelieve
him that while he was told the case would be tried on November
18, 1984, since he was not given the hour, he asked his secre-
tary to call the Court to inquire as to the hour, and was told
by the Court Clerk that the case was not even calendared for
hearing on that day? 1Is it fair and reasonable to disbelieve
him when the attending clerk at the hearing on June 27, 1985,
when this second motion to vacate was heard, confirmed that it
is a fact that the case was not calendared for that day? It is
true that the present trend of the law is to the effect that ir-

regularities in giving notice as required by the rule [under-

scoring ours] should not invalidate the proceedings if the par-
ty to receive the notice did receive actual notice. Section 3,

9/

Restatement of Judgments 2d. But the notice clearly given

must measure up to the standard required by the rule, and to
measure up to that standard,here a sine qua non, it must be
complete in every material constituent part, and the party to be
legally bound by it must have actually received it. We find
that the account given by the Defendant in this regard is true.

In the fact pattern of this case we find that the notice of

hearing given falls far short of meeting the standard contem-

9/ 1 V.I.C. Section 4 makes the Restatements applicable to the
Vlrgln Islands under certain conditions.
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pléteduéﬁd requiféé gy.£ﬁé Féééfﬁl én& ferritofial Coﬁrtnap—
plicable rules, and therefore there is no legal justification
for denying Defendant the relief from the Judgment provided in
Rule 60{(b) (1} and (4) which he seeks. We hold that there was
excusable neglect in his non-appearance for the trial on Novem-
ber 18, 1984. We further hold that the notice given being fat-
ally defective, the Judgment was void and attackable and unen-
forceable at anytime as per Subdivision (4) of the Rule.

But the Defen&ant should also have a meritorious defense
and should act w1thout undue delay to 3ust1fy vacating the
Judgment._ Ne flnﬁ that he not only has what appears to be a

3 merltorious defense (sec our footnote ﬁG.:B hereln), but he also

i;ﬁhas a. counterclaln n& acted w;thout un&ue delay 1n dttemptlng f;
ﬁ'to assert hlS rlghts L o o

Where the provzslons“of the rules regquiring the serving of
notice on parties to bring them within the Jjurisdiction of the
Court and to bind them by the Court's Judgments are not strictly
complied with, such failure is fatal to the validity of the
judgments, decrees or orders of the Court. This is particulaply:;
true where, as here, the judgments adverscly affect vested pro{
perty rights of the party or parties sought to be bound by théf:}?

decisions of the Court. This principle of American Jurispru-

dence is too generally known and accepted to require supporting  :

citations.

Plaintiff argues that the motion is time~barred as relief
under 60 (b) Federai Ruleé df Civil Procedure may not be applied
for later than one year éfﬁer the date of the judgment. This

is true if the only ground for Defendant's motion is TFederal
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Rules of Civil Procedure 60(b) (1}. But we perceive this motion
as soundlng in subdlv15lon {4) OL the rule as well, that the

- judgment 15 v01d ”“There lS no 11m1tatlon as, to whan a v01d

judgment may be Lheﬁsubject of leqal attack ; Not undex the Lule,

-nowhere 1n the 1aw to oux knowledge, an& no authorlty to that

effect has been c1ted tG u51  The materlal defects in the notice
requirements referred to abovc were caused by excusable neglect,
id. 60(b) {1}, but they are such that they deny due process to
Defendant, are jurisdictional in nature and stature, and there-
fore fall within the ambit of the provisions of subdivision {4)
of the rule as well, that the judgment is void.

Plaintiff also argues that the judgment is res adjudicata,
and therefore is impregnable. This is a wholly untenable and
legally unacceptable argument. A void judgment that is gﬁﬁati$; :
fied cannot be res adjudicata in the light of Rule 60 (b) (4) . :
To the same fate we must consign his arguments that along the

way there have been two unsuccessful writs of execution and one

appeal which was dlsmlssed b@cause 1t was not perfected ALl

- these steps are, no’ more'thanvthe_progeny,_tbe frults,:of the

”i-p0lsoned tree,.t1 ' 1d'3u gment ”th01r;hamless parentf and

“.'suffer an 1dent1ca1 fate These subqequent steps,;at best, were

' unfortmnate, unsu”ceésfu attempts to_cure, and unjustiy benefl

from, the lncurable
But the worst affllctloﬁl from whlch hhlS 3udgment suffers_?
is the fact that a tim@lj anﬁ GthGIWlse legully ma&e Demané for.
trial by jury was denicd the Defendant. The right to trial by
jury as declared by the Seventh Amendment to the Constitution of;:

the United States shall apply in civil actions in the District
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Ef Ccurt of the Vlrgln Islands xcent as otherwmsa Drov1de& by 37“

i?_law.' S V I C Sactlon 321" ;Thls rlght was extended to lltluf'

” gants 1n the Terrltorzal Court f4_v I C Sectlon 80._(Effectlve

éﬁ:two years from January 1 1977) _ Defendant s counterclalm at
'f least, 1f not the clalm agalnst hlm, falls W1th1n the Durv1ew fz
;{ of thlS rlght. The denlal of thls Constltutlonal rlght tQ the’f

.iIDefendant is fatal,_and renéers the entlre trlal to the Court 3 

June 27, 198

;:“Vlola E. Smlth B i e
ffAﬁmlnlstrator/Clerk_of the Courtj






