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I. INTRODUCTION

Before the Court are two motions for disposition, one by

defendant No. 1 Contracting Corp. Excavation Construction Com-
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pany dba A Joint Venture Holding Itself Out as E.C. ¥No. 1
("E.C.-1"}, for Summary Judgment; and the second by Third Party
Defendant, General Tire and Rubber Company {"General Tire"),
to Compel Answers to Interrogatories and Response to Demand
for Production directed to Co-Defendant and Third Party Plain-
tiff 8 & C Corporation {("s & C"}), and to impose sanctions
against S5 & C pursuant to FRCP 37(d) for excessive tardiness
in compliance with FRCP 33. For the reasons appearing below,
E.C.-1's Motion for Summary Judgment will be granted, and
General Tire's Motion to Compel, etc., now being moot, will

be granted only to the extent of the imposition of sanctions.

II. PACTUAL BACKGROUND

Cnn or before July 24, 1981, the Virgin Islands Port
Authority {("VIPA") entered intoc a contract with E.C.-1 to
furnish all materials and labor for the construction, develop-
ment and expansion of the runway at the Harry 5. Truman Air-
port, now renamed Cyril E. King Airport. Section 7 of this
contract entitled Legal Relations and Responsibility to Public
reads in apparent pertinent part:

"I. Working conditions. No
contractor may require any
laborer or mechanic employed
in the performance of the con-~
tract to work in surroundings
or under working conditions
that are unsanitary, hazardous,
or dangerous to his health or
safety as determined under
construction safety and health
standards (29 CFR Part 18926}
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and other occupational and

health standards (29 CFR Part

1910} issued by the Secretary

of Labor.

"J. Subcontracts. The contrac-

tor will insert in each of his

subcontracts the clauses con-

tained in paragraphs 2 through

K of this provision, and also

a'clause requiring the subcon-

tractors to include these pro-

visions in any lower tier sub-

contracts which they may enter

into, together with a clause

requiring this insertion in any

further subcontracts that may

in turn be made.® {Z9% CFR

5.5(a)(6), 5.5(c) {4).

On July 24, 1981, E.C.-1 entered into a subcontract with

S & C to haul 1,000,000 tons of earth and shot rock materials
on trucks provided and operated by S & C from Sara Hill...
to designated dumping areas. The subcontract also provided:
"S & C Corporation will provide all squipment, labor, fuel,
greases, tires, maintenance, administration, permits, tarpau-
lins, and all incidentals to provide the above hauling require-
ments.” The subcontract reguired E.C.-1 to "maintain the
designated haul roads [over which § & C trucks would travel
from pick up to dumping sites], providing a suitable area for
S & C Corp. to install an office and maintenance facility."
But 8 & C, in addition to its obligation under the subcontract
to provide all equipment, etc., for the performance of the
agreement, was required to install and maintain its own office

and maintenance facility.

Franklin Harris, the plaintiff herein ("Harris") was em-

ployed by $ & C to repair tires and trucks used by S & C in
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performing its work called for by the subcontract. Plaintiff's
Complaint, Paragraph 8. On the 2lst of October, 1981, while
so employed, a tire on which Harris was working exploded causing:
him great bodily injury. Said Complaint at Paragraph 9. Harris
sued his employer, the independent subcontractor, 5 & C, and
S & C's emplover, E.C.-1, for compensatory damages in the
amount of $50,000.00, and for costs and attorney’s fees. There-~
upon, E.C.-1 filed this Motion for Summary Judgment.

What may become a pertinent, and perhaps even a crucial
and dispositive factor later in the progress of this litiga-
tion is the fact that Harris' employer, S5 & C, was not insured
pursuant to the requirements of the local Workmen Compensation
Act, 24 V.I.C. Sections 251, et seq.; and it is not yet as-
ceftain@d whether Harris elected to accept workmen compensation
coverage and benefits under and by virtue of 24 V.I.C. Section
261 (b) (1), from - the - Uninsured-Employer Cases Fund (261
(a} {2), which election could cperate to bar him from pursuing
his common law remedy against S & C_pxcvided to work-related
injured emplovees of employers wha.ara uninsured in non-com-
pliance with the Workmen Compensation Act. 24 V.I.C. Section
284. But that aspect of the case is not relevant to our dis-
position on the instant motion.

ITY¥. DISCUSSION

A. MOTION FOR SUMMEZRY JUDGMENT

Summary Judgment is appropriate
only in a restricted group of
cases where the affidavits, plead-
ings, and depositions indicate
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there is no genuine issue as
to material fact, and the
moving party is entitled to
judgment as a matter of law.
FRCP 56; Leader v. Merchant's
Market, Inc., Civ. No. 80/1982
(D.C.V.I. 1982)}.

Further, Summary Judgment is a drastic remedy, and the
Third Circuit has made it clear that any doubts as to the exis-~
tence of genuine issues of fact are to be resolved against the

moving party. Leader, supra, guoting Negs v. Marshall, 660

F2d. 517, 519 (34 Cir. 1981).

The Court in reviewing a request for summary Jjudgment must
view any inference which can be drawn from the underlying facts
in the light most favorable to the party opposing the motion.

Leader, supra, guoting Goodman v. Mead Johnson & Co., 534 F24.

566, 573 (34 Cir. 1976).

In the case of Calvert Gibson v. Sullivan Trail Coal Com~

pany, et al, Civil No. 1981/354, decided as late as April, 1985,

Judge David O'Brien, relying on earlier decisions by Chief Judge
Almeric Chrlstlan, whlch ln turn relled on the teaching of
Chapt@r 15 of the Restaten@nts of T@rts"(Second), Sections 409
throught 429, held that in the U.S.5Virgin Islands, an employee
of an independent contractor cannot successfully bring an action
for damages against the entity which hired the independent con-

tractor in the first place. See Munson v. Duvai, 11 v.I. 615

(D.v.I., 1975); also Tauscher v. Puget Sound Power & Light Co.,

635 P.2d 426, 429 (Wash. §.C. 1981).

An elaboration on the rationale for the rule was enunciated
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by Judge O'Brien as follows:

Most of the cases which form
the overwhelming majority of
jurisdictions holding as we
do have relied heavily on
language which was found in
the American Law Institute's
Tentative Draft No. 7 as a
special note to Chapter 15
of the Restatement of Torts
{Second}. The language, in
pertinent part, is as follows:

"[Tlhe workman's recovery is
now, with relatively few excep-
tions, regulated by workmen's
compensation acts, the theory

of which is that the insurance
out of which the compensation

iz to be paid is to be carried
by the workman's own emplover,
and of course premiums are to

be calculated on that basis.
While the workmen's compensa-
tion acts not infrequently pro-
vide for third-party liability,
it has not been regarded as
necessary to impose such lia-
bility upon one who hires the
contractor, since it is to be
expected that the cost of the
workmen's compensation insurance
will be included by the contrac-
tor in his contract price for the
work, and so will. in any case
ultimately be borne by the defen-
dant who hires him."

The Gibson Court Stated the cmntrolilng principle of law
suCClnctly-”:"We réafflrm mrevzou; case law in this terr;tory
[the U.S8. Virgin Islands} and h@ld wmth the vast majority of
jurisdictions that such an employee [an employee of an inde-
pendent contractor} is not a part of the protected class for

whom an action is available undexr Chapter 15 of the Restatement

of Torts, {Second}, Sections 409 through 42%." 1In ‘Tauscher
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there is even more light giving further illumination on the
law on the subject and the reasons therefor:

There are strong policy con-
siderations behind limiting

an owner's liability to those
third parties other than em-
ployees cf independent contrac-
tors. First, the raticnale
underlying the exception to the
rule for non-liability, which

is that we did not want an owner
shifting his or her liability by
hiring an independent contractor
to perform a task, is not rele-
vant in the case of an emplovyee
of an independent contractor.

An owner who employs an inde-
pendent contractor is already
liable to all third persons,
including employees of the in-
dependent contractor, for his or
her own negligence, for negli-
gence in the hiring of the in-
dependent contractor and for
induries resulting from any
latent defects on the land. See
Welker v. Kennecotit Cocper Co.,

1 Ariz., App. 395, 403 P,2d.

330 (1965); Restatement (Second)
of Torts Section 343 (1963).
Thus, the law already imposes
upon the employer a duty of due
care. The employer's liability
for damage resulting from the
negligence of the independent
contractor is limited to third
parties largely because the em-
ployer has in a sense already
assumed financial responsibility
for the injuries to the employees
in that the contract he or she
pavs to the independent contractor
necessarily includes the costs of
the insurance premiums that the
independent contractor must pay
for workers' compensation coverage.
King v. Shelby Rural Electric Co-
operative Corp., 502 3.%W.2d 659
(Ky. App. 1973); vVagle v. Pickands
Mather & Co., 611 F.2d 1212, 1218
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(8th Cir. 1879). The employee
already has a remedy; one which
the owner has paid for.

Secondly, under our workers'
conpensation statutory scheme,
the emplover is released from
financial responsibility for
on-the-job injuries to his or
her employees. To hold an
emplover liable for injuries

to employees of the independent
contractor would subject the
employer to a greater liability
than 1f the employer had uti-
lized his or her own employees.
King, at 663; Vagle, at 218;
Cochran v. International Har-
vester Co., 408 F.Supp. 598, 602-
603 (W.D.Ky. 1975}).

It should be abundantly clear that the protected class
referred to in Munson, and Gibson, and the Restatement, those

who have suffered injuries in connection with the performance

of contracts by indépeﬁéént%ébntrééﬁéré;”and who under certain
special, exceptional conditionsg ma?ssua? not only the indepen-
dent contractor, but also the perséﬁ or entity who employed
him, also referred to in the Restatements as "others" who may
bring such suits, deo not include the employvees of independent
contractors, for theyv already haveftheir remedy under Workmen
Compensation, or where that was noiﬁprOQided to them as re-
gquired by the Workmen Compensation Act, at common law. On the
other hand, persons who are not empioyeeg of independent con-
tractors and thus who do not have récourse to the remedies
offered by either the Workmen Compéﬁsaﬁion Act, under regular
coverage, or by virtue df its Speé@?l UﬁinsurednEmployer Cases

Fund, created to proﬁide aléuick xéﬁedy f0r work-related in-
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.
jured employees of uninsured employers (24 V.I.C. 261(a) (1),
where taken advantage of, or under the common law, invariably
have a remedy against the independent contractor, and in
special, exceptional cases, according to the Tauscher case,
supra, as where the employer of tﬁe contractor was himself
negligent, or negligent in hiring the independent contractor,
or for injuries resulting from latent defects, against the
person who hired the independent contractor as well. Clearly,
in all such cases, the inijured emplovee of the independent
contractor already has his remedy, if not under workmen compen-
satlon, at common law, agalnst his 1mme&1ate emplover, the
1ndependent contractor. Thzs is falz and just especially
where, as here, the emplover of the subcontractor retained
no control over his épeiations in which plaintiff was injured.
Applving the aﬁbve §rin§iplés”£o the facts of this case,
especially in the iight'that we are:obiigated to view them
in the dispoéition of this type of.motion, there is no dispute
ahout the fact that S & C was an Andepenﬁent subcontractor, 1
‘that E.C.-1 letalned and swexcxsed no contro?_over S & C g

:operatlons, that Harrls was an cmployee of S & C; or that he

5 wa5 1njured whlle woxklng for s &ﬁg;

If the polnts made by Harrls lﬂ.hls opposxtlon to E C ml'
.Motlon for Summary Judgment 1ncludlng hls citation of Sectlon 1
411 of the Restatement éf-Torts {second), and Comment & thereof,
and his Statement [List] of Genuine Issues re Motion for Sum-
mary Judgment, referred to a claim for damages by a third

person, "others" completely discrete from an "employee of an
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1ndependeﬂt oubcontractor which he Was; then there would
unquestlonably &Xlst 1ssu@s of matarlal fact to be tried, and
the grantlng of a MOthQ For qummuzy Juﬁgment would be wholly
lnaporoprlate, In the 11ght of the above @rlnCipl@S of law,

we hold that Harrl reilance and baSlc for contending that

there are genuine ‘issues of naterlal fact to be tried are

misplaced, and therefore are ant;rely without merit.

Asg for the prov;szons of Sact&on 7 of the prime contract 3
between VIPA and E.C.—i, those provisions are no more than yarté
of the package of mutual, reciprocal rights and responsibilitie§
created by the parties to that contract, and which they, and
only they, have legal stan&ing to inﬁoke and rely upon in any

ensuing lluigatlﬁﬁ.d

B MQTION TC COMPEL ANSWERS
- TG INTERROGATOREES etc.

OD June 14,_1985 Geﬁeral Tlre propounmed lts Flrst Set of

;}”InaerrogatorLQSVto thlrd'party S_&:C_ Rule 33 of the Faderal

1983, Generalj

lng responded as_late as_July 30

Tire flled a

_Qtlon to'Compml Answers ta Interrogatorles andfﬂ

Re5ponse to Demand for Pr&&uctzon ana for the 1mposxt10n of

sanctions pursuant tO RUEE 37(d} of the Federal Rules of ClVlli'i

?rocpduxe, wh?ch prov;de% as follows
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~Failure of Party to Attend
~‘at Own Deposition or Serve
ohnswers to Interrogatories
“or Respond to Request for
- Inspection. -

If a party or an officer

director, or managing agent

of a party or a person desig-

nated under Rule 30(bh}) {6) or

3{a} to testify on behalf of

a party fails {1) to appear

before the officer who is to

take his deposition, after

being served with a proper

notice, or (2) to serve answers

or objections to interrogatories

submitted under Rule 33, after
- proper service of the interro-
~gatories, or (3) to serve a
_.fwrltten response to a request _ i
_ for inspection submitted under %
Rule. 345 ;after proycr gerv1ce_g'y_:.;““3“7
oF the xequest the court inooo

_take an actlon . S
rized under paragrapl _(A),(B),Ff'”
and (C) of subdivision (b) (

. of this rule. In lieu of any

s order or in: additlon thereta,
the court shall require the
party failing to act or the
w-attorney advising him ori both
_to pay the reasonable cxpenses, . ol
sincluding. attorney s fees, caused =
by the failure, unless the court
“finds that the failure was subwj'
. stantially justified or that _
0 other: &;rrumgtaﬁéag mdke ‘an aWard i
“ﬁ_ef eyyenmes unjust i L

1985.

i S & C fgled zts resp@nge on @ecemb@r 12

& Q:ﬁld respond to G@neral"

_ NotW1tb'Land1ngithe-

'nd Demand”fer Productlon

nt@rrogatorles

zaf Documents phere 15 no acceptablef

..fjustzflcatlan ﬁor the“mnord_ﬁate passage of tlme, apnrox1mately
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éix monthé, befdré 5aid réSpOnge wéé.filed; therefore, pursuant
to Rule 37(d) noted EEEE%? General Tire, based on its affidavit
of costs, f?lﬂﬁ on July 30, 1985, will be awarded $£100.00 |
for attorney's fees incurred in fiiing its motion to compel

cdue to S & C's untimely response in this matter. f“\

Qi{_f}s"{i\w@%dﬂa o (;Lét, LA CJ
- ALPHONSO A. CHRISTIAN,
.~ Senior Sitting Judge.






