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MEMORANDUM OPINION

Lewis, District Judge

THIS MATTER comes before the Court on Plaintiffs’ “Amended Motion[s] for
Temporary Restraining Order and Preliminary Injunction,”® and Plaintiffs’ and Defendant
Limetree Bay Terminals’ (“Terminals™) second phase briefing. For the reasons stated in the
Court’s First Phase Memorandum Opinion, the Court will grant Plaintiffs’ Motions insofar as
Plaintiffs have established their entitlement, during the pendency of this litigation, to a water
distribution program by Terminals for Plaintiffs and putative class members who cannot
afford to purchase water without trading off other basic necessities. For the reasons discussed
herein, the Court will order that the water distribution program be established and operated in
the manner set forth in the “Order Implementing Water Distribution Program,” filed
contemporaneously herewith.

I. BACKGROUND?

St. Croix is home to one of the largest oil refineries in the United States. Terminals
and its sister company, Limetree Bay Refining (“Refining”), owned and operated the refinery
in the Spring of 2021, when the refinery restarted its operations after nearly a decade of
closure. Problems arose almost immediately, as a certain “flare” discharged oil and other
toxic gases over the island on four separate occasions. In two of these release events—on
February 4, 2021, and May 12, 2021—the flare discharged substantial amounts of oil, at least

some of which landed on residents” homes and infiltrated their cisterns, the primary source of

1 Civ. No. 2021-0253, Dkt. Nos. 141, 142; Civ. No. 2021-0260, Dkt. Nos. 68, 68-1; Civ. No.
2021-0261, Dkt. Nos. 170, 171; Civ. No. 2021-0259, Dkt. No. 41. Plaintiffs filed
substantially similar motions in each of the four associated cases, and the parties’ briefs have
mostly been cross-filed among the four cases. Unless otherwise noted, all citations herein
refer to the Boynes docket, Civ. No. 2021-0253.

2 The Court assumes the parties’ familiarity with the relevant procedural history and factual
background, which was detailed at length in the Court’s April 28, 2023 Memorandum
Opinion. (Dkt. No. 285). The Court provides only a brief summary here.

1
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potable water for many residents. In the other two release events—on April 19, 2021, and
from May 5-7, 2021—the flare emitted excessive amounts of hydrogen sulfide, leading the
Governor of the Virgin Islands to mobilize the National Guard after residents complained of
foul smells and health issues. Two days after the May 12, 2021 release event, the
Environmental Protection Agency (“EPA”) issued an emergency order addressed to
Terminals and Refining, requiring—among other things—that the refinery cease operations.®
The refinery has not resumed production since that time.

The 44 plaintiffs in these four associated cases allege injuries stemming from the
release events, principally relating to contamination of their properties and cisterns with
petroleum products. In their “Amended Motion[s] for Temporary Restraining Order and
Preliminary Injunction,” Plaintiffs requested that the Court order Terminals to remediate the
cisterns and property of, and establish a program to provide free bottled water to, Plaintiffs
and other similarly situated residents during the pendency of this litigation (hereinafter,
“remedial” and “programmatic” relief, respectively). (Dkt. No. 142 at 2).

By Order dated February 2, 2023, this Court determined that the complexity of
Plaintiffs’ Motions warranted dividing the evidentiary hearing in this matter into two phases:
a first phase “entitlement” hearing, to determine whether Plaintiffs are entitled to the
injunctive relief that they seek; and—provided that the Court determined that any such relief
was warranted following the first phase hearing—a second phase hearing to determine the
precise scope and structure of such relief and the appropriate bond. (Dkt. No. 136). The first
phase hearing was held over four days from March 2-7, 2023.

For the reasons set forth in the Court’s April 28, 2023 First Phase Memorandum
Opinion, this Court found that Plaintiffs had met their burden to establish that some, but not

all, members of the group on behalf of whom Plaintiffs seek preliminary injunctive relief are

3 Pls. Ex. 21 (EPA Emergency Order) at 32-42.

2
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entitled to such relief. (Dkt. No. 285). Specifically, the Court found that Plaintiffs had
satisfied the four preliminary injunction factors with respect to only those Plaintiffs and
putative class members who cannot afford to purchase water without trading off other basic
necessities. Id. at 8. The Court also found that, while Plaintiffs demonstrated entitlement to a
preliminary injunction affording such programmatic relief, they did not do so with respect to
remedial relief. 1d.

Accordingly, by Order dated April 28, 2023, the Court denied Plaintiffs’ Motions
insofar as Plaintiffs sought remedial relief, and also insofar as Plaintiffs sought programmatic
relief for individuals other than those Plaintiffs and putative class members who cannot
afford to purchase water without trading off basic necessities. (Dkt. No. 284). The Court then
scheduled a second phase hearing to address the “precise contours” of the population that the
Court found to be entitled to programmatic relief; the logistics surrounding the
implementation and operation of a water distribution program; and other issues bearing upon
the provision of relief. (Dkt. No. 289). The second phase hearing was held over four days
from June 6-9, 2023.

The Court has reviewed the parties’ first and second phase briefing, as well as the

testimony and evidence presented at both the first and second phase hearings.* For the

% The parties’ first phase briefing included, without limitation: Plaintiffs’ Amended Motions
(Dkt. Nos. 141, 142); Terminals’ First Phase Response (Dkt. No. 168); Plaintiffs’ First Phase
Reply (Dkt. No. 180); Terminals’ First Phase Supplemental Brief (Dkt. No. 267); and
Plaintiffs’ First Phase Supplemental Brief (Dkt. No. 269). The parties second phase briefing
includes, without limitation: Plaintiffs’ Second Phase Brief (Dkt. No. 317); Terminals’
Second Phase Response (Dkt. No. 327); Plaintiffs’ Second Phase Reply (Dkt. No. 331);
Plaintiffs” Second Phase Supplemental Brief (Dkt. No. 364); Terminals’ Second Phase
Supplemental Brief (Dkt. No. 365); Plaintiffs’ Supplemental Brief Regarding the Security
Requirement (Dkt. No. 144); and Terminals’ Supplemental Brief Regarding the Security
Requirement (Dkt. No. 323). The parties have also submitted—both jointly and separately—
numerous proposed orders and notices regarding issues that were the subject of the parties’
second phase negotiations, including, without limitation: the parties’ Joint Notice Regarding
Second Phase Post-Hearing Issues (Dkt. No. 363); the parties’ June 21, 2023 Joint Proposed
Order (Dkt. No. 363-1); Plaintiffs’ Notice Regarding Proposed Testing Protocol (Dkt. No.
372); the parties’ Joint Notice Regarding Economic Criteria (Dkt. No. 373); Terminals’

3
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reasons stated herein, the Court will order that the water distribution program—to which the
Court found certain Plaintiffs and other similarly situated individuals entitled in its First
Phase Memorandum Opinion—shall be established and operated in the manner set forth in
the accompanying “Order Implementing Water Distribution Program.”

Il. DISCUSSION

In the aftermath of the Court’s First Phase Order and the second phase hearing, the
parties reached agreement on many issues bearing upon the implementation and operation of
the water distribution program.® Other issues remain in dispute. These issues include, without
limitation, the economic and geographic eligibility criteria that applicants must meet to
participate in the program; the appropriate bond under Rule 65(c) of the Federal Rules of
Civil Procedure; and numerous logistical issues.

The accompanying “Order Implementing Water Distribution Program” details the
specifics of the water program that Terminals shall establish, including the precise population
entitled to participate in the program and other logistics bearing upon the program’s
implementation and operation. In this Memorandum Opinion, the Court resolves the parties’
remaining disputes and addresses the changes that the Court makes to the parties’ June 21,
2023 Joint Proposed Order. (Dkt. No. 363-1).°
A. Economic Eligibility Criteria

As discussed above, the Court previously found that Plaintiffs carried their burden to
establish that Plaintiffs and putative class members who cannot afford to purchase water

without trading off basic necessities are entitled to relief, but that Plaintiffs failed to carry this

Notice Regarding Economic Criteria (Dkt. No. 374); the parties’ Joint Notice Regarding

Proposed Testing Protocol (Dkt. No. 375); and Terminals’ Notice Regarding Proposed
Testing Protocol (Dkt. No. 376).

® The Court commends the parties for the time and effort expended in meeting and conferring
with each other in an attempt to address and resolve many substantial issues.

® The Court writes principally for the benefit of the parties and assumes familiarity with the
voluminous record that these preliminary injunction proceedings have generated.

4
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burden with respect to any other individuals. (Dkt. No. 285 (First Phase Memo. Op.) at 40-
47). At issue in the second phase proceedings is the question of how to capture the population
that the Court has found is entitled to relief in a manner that is both reasonable and
administratively feasible.

Plaintiffs propose that an applicant be deemed economically eligible for the program
if any one of the following six conditions is met:

(1) the applicant or a member of the applicant’s household receives public assistance
through any one of fifteen enumerated needs-based government programs (Dkt.
No. 363-1 (Proposed Order) at § 3.D.i);

(2) the applicant or a member of the applicant’s household “would be eligible” to
qualify for any one of the fifteen enumerated needs-based government programs,
notwithstanding that neither the applicant nor a member of the applicant’s
household actually receives said benefits, id. at § 3.D.ii;

(3) the applicant or a member of the applicant’s housechold receives the Earned
Income Tax Credit (“EITC”), id. at § 3.D.iii;

(4) the applicant or a member of the applicant’s household “would be eligible” to
qualify for the EITC based on the EITC’s financial criteria, notwithstanding that
neither the applicant nor a member of the applicant’s household actually receives
the EITC, id. at 8 3.D.iv;

(5) “the Applicant’s income (or household income) is below [a] Qualifying Income,”
which Plaintiffs define as 150% of the federal poverty guideline plus $11,680,
which is Plaintiff’s “estimated annual cost of water,” id. at § 3.D.v; or

(6) “[n]either the Applicant nor another related adult in the same house is employed,
and at least one adult is unemployed and looking for work within the last four

weeks,” id. at § 3.D.vi.
Terminals disagrees with Plaintiffs’ third through sixth proposals, arguing that the EITC, the
poverty-line multiple, and unemployment are all poor proxies for the level of need that the
Court contemplates here. Id. at 88 3.D.iii-vi. Additionally, while Terminals agrees with
thirteen of the fifteen enumerated needs-based government programs that Plaintiffs propose
with respect to the first and second criteria, Terminals argues that two of the programs that
Plaintiffs propose—the Low-Income Household Water Assistance Program (“LIHWAP”),

and the Emergency Rental Assistance Program (“ERAP”’)—are inappropriate proxies. Id. at

88 3.D.I.
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1. Needs-Based Government Programs

The parties agree that thirteen of the fifteen proposed needs-based government
programs function as adequate proxies for the level of need that the Court contemplates here.
(Dkt. No. 413 (Joint Notice) at 2). Following the second phase hearing, the Court ordered the
parties to “submit a joint notice that specifies the ‘financial eligibility criteria’ of each of the
fifteen programs enumerated in the parties’ Proposed Order, including without limitation the
income eligibility requirements for each program expressed, where applicable, as a multiple
of the Federal Poverty Guideline, Local Poverty Guideline, Area Median Income, or
comparable metric.” (Dkt. No. 368 (June 30, 2023 Order) at 3 (quoting Dkt. No. 363-1
(Proposed Order) at § 3.D.ii)). The parties submitted this notice in accordance with the
Court’s instruction. (Dkt. No. 373 (Joint Notice) at 3-11).

Upon review of the financial criteria governing each of the thirteen undisputed
programs, the Court agrees with the parties that the thirteen agreed programs serve as
reasonable proxies for the level of need that the Court contemplates here. Each of the thirteen
programs provides a well-established and widely accepted basis for identifying individuals
who cannot obtain basic necessities without assistance, and eligibility for each program is
determined, in part, by household income, with the qualifying income thresholds for these
programs varying by relatively low multiples of either the Federal Poverty Guidelines, Local
Poverty Level, or other comparable metrics. Id.

While Terminals disputes the inclusion of the LIHWAP and the ERAP, it does not
contend that the financial criteria necessary for persons to qualify for these two programs is
inappropriate. Indeed, the financial eligibility requirements for both programs are comparable
to the thirteen agreed programs jointly proposed by the parties. (See Dkt. No. 371-1 (Joint
Notice Dec.) at 5). Rather, Terminals objects to the inclusion of the ERAP on the grounds

that applicants seeking to qualify for that program are not required to submit documentary
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proof that they meet the program’s financial eligibility criteria, but rather may simply attest to
their financial resources in lieu of documentary proof. (Dkt. No. 365 (LBT Supp. Br.) at 8).
Terminals also objects to the LIHWAP—which “help[s] low-income households pay for their
water bill”—on the grounds that households participating in the program “are necessarily
connected to another water source” and should be disqualified from participation in the water
program on that basis. Id. at 7-8.

Plaintiffs argue that Terminals’ objection to the inclusion of the ERAP is a “red
herring” because “[tlhe ERA[P]-related attestation is not being proposed as a standalone
criterion for eligibility for the [Water] Program, it is simply the manner in which an applicant
may apply to the underlying program.” (Dkt. No. 364 (Pls. Supp. Br.) at 6). The Court
disagrees.

As noted above, the parties’ Proposed Order provides that applicants seeking to
demonstrate their economic eligibility for the water program may do so by submitting
documentary proof that they are “eligible” to receive benefits under one of the specified
programs notwithstanding that they do not actually receive said benefits. (Dkt. No. 363-1
(Proposed Order) at § 3.D.ii). The parties’ Proposed Order further provides that applicants
seeking to demonstrate eligibility in this fashion must submit “documentary proof that is
consistent with the documentary proof required by the particular program for which
eligibility is being claimed by the Applicant[.]” 1d. at 8 4.iii. It thus follows that, under the

parties’ proposed scheme—which the Court adopts here’—an applicant could, if the ERAP

" The Court notes that it previously expressed its doubts that the water program’s economic
eligibility criteria should encompass those residents who “would be eligible” for the specified
programs (pursuant to paragraph 3.D.ii of the parties’ Proposed Order)—as opposed to only
those residents who actually receive benefits under the specified programs (pursuant to
paragraph 3.D.i)—in light of the potential administrative difficulties associated with
determining which residents “would be eligible” for the specified programs. In response, the
parties assured the Court that they and the Administrator of the water program are capable of
efficiently administering this criterion. The Court takes the parties at their word, and

7
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were included, demonstrate economic eligibility for the water program simply by attestation,
because such attestation is an acceptable means of proof for financial eligibility in the ERAP
itself. Likewise, since residents may also demonstrate economic eligibility for the water
program by showing that they actually participate in one of the specified programs, id. at 8
3.D.i, it follows that including the ERAP in the list of qualifying programs would also permit
residents to demonstrate economic eligibility for the water program merely by attestation if,
in fact, attestation was the means through which the individual qualified for the ERAP.
Terminals’ concern with so lax a requirement is well-founded and shared by the Court. The
Court will therefore not include the ERAP as a means of qualifying for the water program.

On the other hand, the Court does not view the bare fact that a resident receives water
from another source, such as the Virgin Islands Water and Power Authority (“WAPA”), as
sufficient grounds upon which to disqualify a resident from participation in the water
program. The evidence before the Court indicates that WAPA water is prohibitively costly
for certain residents and that WAPA water is not an adequate substitute for cistern water
because it “cannot be used for drinking or many household purposes like cooking, brushing
teeth, or doing laundry.” (Dkt. No. 285 (First Phase Memo. Op.) at 27-28 (summarizing
testimony of Carolyn Urgent)). Further, the fact that a resident is currently paying for WAPA
water does not mean that the resident can afford to pay for water without trading off other
basic necessities. 1d. Indeed, the fact that the resident is already in a program designed to help
with the payment of water bills suggests the opposite. Accordingly, the Court finds that
Terminals’ objection to the inclusion of the LIHWAP is without merit, particularly in light of
the program’s comparability to the thirteen agreed programs. The Court will therefore include

the LIHWAP as a means of qualifying for the water program.

accordingly includes the “would be eligible” criterion in its Order Implementing Water
Distribution Program.
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2. Unemployment

Plaintiffs argue that residents should be deemed economically eligible for the water
program where “neither the [resident] nor another related person in the same house is
employed and at least one adult [in the household] is unemployed and [has looked] for work
[within the last four weeks]” because unemployment implies “low (if any) income[.]” (DKt.
No. 317 (Pls. Br.) at 13). In support of this proposition, Plaintiffs rely principally on the
testimony of Dr. David Neumark,® who opines that it is reasonable to assume “that the
absence of employed adults, and the presence of at least one adult looking for work, implies
that the family has no current earnings from work, and hence would likely have to trade off
basic necessities in order to purchase water.” (Dkt. No. 317-8 (Neumark May 19, 2023 Dec.)
at 9).

The Court notes that Plaintiffs have proposed that a resident be deemed economically
eligible under this criterion where the resident meets the definition of unemployment utilized
by the United States Bureau of Labor Statistics (“BLS”). (Dkt. No. 331 (PIs. Reply) at 14-
15). With one exception not relevant here, the BLS definition labels a person as unemployed
only if that person is actively seeking out a new job. (Dkt. No. 331-2 (Neumark May 31,
2023 Dec.) at { 8). In this regard, the Court agrees with Plaintiffs that their proposed criterion
is not likely to improperly capture retirees, students, or seasonal workers within its scope, as
Terminals has argued. (Dkt. No. 327 (LBT Resp.) at 15-16; Dkt. No. 331 (Pls. Reply) at 14-
15).

At the same time, however, the BLS definition does not incorporate or reference a

person’s financial means whatsoever.® As Terminals correctly observes, it follows from this

8 The Court accepted Dr. Neumark as an expert in “poverty-related need-based programs,”
“economic policy,” “labor economics,” and “poverty policy” for purposes of these
preliminary injunction proceedings only.

% See Dkt. No. 331-2 (Neumark May 31, 2023 Dec.) at 8 (representing that the BLS defines
persons as unemployed where “[t]hey were not employed during the [week that BLS

9
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definition that persons may be formally classified as unemployed while still possessing
significant financial resources or even investment income. (Dkt. No. 322 (LBT Br.) at 16).
Thus, the Court agrees with Terminals that “unemployment” as Plaintiffs define it here—by
incorporating the BLS definition—*is simply not synonymous with being poor or unable to
provide for basic necessities.” (Dkt. No. 365 (LBT Supp. Br.) at 9 (emphasis in original)).

Because Plaintiffs’ proposed unemployment criterion would include residents with
significant financial resources, and because such residents do not fall within the class of
persons for whom the Court contemplates relief, the Court will not include the unemployment
criterion as a means of qualifying for the water program.

3. EITC

Plaintiffs argue that a resident should be deemed economically eligible where the
resident or a member of his or her household receives, or would be eligible to receive, the
EITC. (Dkt. No. 331 (PlIs. Reply) at 13-14). In essence, Plaintiffs’ argument for the inclusion
of this criterion reduces to the contention that the EITC is a tax credit geared toward low- and
moderate-income workers, and that research “suggests that families mostly use the EITC to
pay for necessities such as food and housing.” (Dkt. No. 331 (PIs. Reply) at 14; Dkt. No. 331-
2 (Neumark May 31, 2023 Dec.) at { 12-13). Terminals, in contrast, argues that the Court
should not include this factor because “it is a federal tax credit that is highly subjective
because it changes depending on many different criteria, including household income and
household size.” (Dkt. No. 374 (LBT Notice) at 2).

The Court does not view the fact that the amount of credit to which households are
entitled under the EITC varies based on household size and household income as particularly

salient. Indeed, given that federal and local poverty levels vary with household size,

99,

surveyed them]”; “[t]hey were available for work during [that] week, except for temporary
illness”; and “[t]hey made at least one specific, active effort to find a job during the 4-week
period ending with the survey reference week [or] were temporarily laid off and expecting to
be recalled to their job”).

10
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eligibility for virtually all thirteen of the government assistance programs that the parties
have jointly proposed also vary according to these same criteria. (See Dkt. No. 373 (Joint
Notice) at 1 1-6). However, there is no evidence before the Court indicating that the
population of low- and moderate-income workers—to whom the EITC allegedly is geared—
substantially overlaps with the population for whom the Court contemplates relief here. The
bare fact that “research” indicates that families “mostly” use the EITC to pay for necessities
does not militate against this conclusion. Accordingly, the Court will not include Plaintiffs’
proposed EITC criterion as a means of qualifying for the water program.

4. Poverty Line Multiple

Plaintiffs argue that a resident should be deemed economically eligible where the
resident’s household income is less than 150% of the Federal Poverty Guideline plus
$11,680, which is Plaintiffs’ “estimated annual cost of water” based on an estimated cost of
$1.60 per gallon and an estimated consumption of twenty gallons of water per day per
resident. (Dkt. No. 317 (PlIs. Br.) at 10). The Court agrees with Terminals that this criterion is
unnecessary given that the parties have agreed that not only residents who receive benefits
under the specified government programs, but also those residents who “would be eligible” to
receive benefits under the financial criteria of those government programs, will be
economically eligible for the water program. (Dkt. No. 365 (LBT Supp Br.) at 9). In other
words, the Court does not believe that an appreciable fraction of residents who cannot afford
to purchase water without trading off other basic necessities would be captured under
Plaintiffs’ poverty-line multiple criterion without simultaneously being captured under the
other economic eligibility criteria that the Court has approved. Further, as Terminals correctly
notes, Plaintiffs’ proposed poverty line multiple criterion is—unlike the parties’ joint
proposal regarding needs-based government assistance programs—*-arbitrary and devoid of

an objective standard or determination made by an entity . . . that a given income level

11
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demonstrates financial need.” I1d. Accordingly, the Court will not include Plaintiffs’ proposed
poverty line multiple criterion as a means of qualifying for the water program.

5. Proof of Economic Eligibility

The parties” Proposed Order provides that an applicant must submit “reasonable
proof” of his or her economic eligibility for the water program. (Dkt. No. 363-1 (Proposed
Order) at 8 3.D). The Proposed Order further provides that applicants may satisfy this
requirement by submitting “documentary proof” of participation in a listed needs-based
government program, and outlines the forms of “documentary proof” that applicants must
provide to demonstrate that they receive benefits under a specified program. Id. at § 4.i. In
substance, the parties’ proposed language specifies that “documentary proof” consists of
“documents reasonably demonstrating admission into or participation in such program within
the previous calendar year,” and provides examples of acceptable documentation. Id. In the
case of applicants who do not participate in a listed program, but seek to establish their
eligibility for the water program by demonstrating that they “would be eligible” for a listed
program, the Proposed Order requires “proof that is consistent with the documentary proof
required by the particular program for which eligibility is being claimed by the Applicant[.]”
Id. at 8 4.iii.

The Court adopts the parties’ language regarding documentary proof, notwithstanding
that the language defining documentary proof for applicants seeking to establish that they
“would be eligible” is not ideal given its lack of specificity.'® The Court takes the parties at
their word insofar as they represent that they “have been researching the proof issue and

believe that they, together with the Administrator [of the water program], will be able to

19 The Court notes that it has modified this language to reflect that “documentary proof,” for
purposes of demonstrating participation in a program, consists of “documents reasonably
demonstrating admission into or participation in such program within the current calendar
year,” not the previous calendar year.

12
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[provide] notice [to residents as to] what documentary proof is required for each particular
program.” (Dkt. No. 363 (Joint Notice) at 2 n.3).
B. Geographic Eligibility Criteria
Throughout the second phase proceedings, Plaintiffs have continually revised the list
of estates that they seek to have included in the “Covered Area”—that is, the geographic area
that is covered by the Court’s Order Implementing Water Distribution Program. Plaintiffs
currently propose that the Covered Area should include 59 estates. (Dkt. No. 363-1 (Proposed
Order) at § 1.c). Terminals agrees that 20 of these estates should be included in the Covered
Area, but disputes the inclusion of the remaining 39 estates. Id.
Plaintiffs contend that six main sources of evidence generally support their proposed
Covered Area. (Dkt. No. 253 (PlIs. Br.) at 5-8; Dkt. No. 331 (PIs. Reply) at 5-8; Dkt. No. 364
(PlIs. Supp. Br.) at 2-3). Specifically, Plaintiffs argue that their proposed Covered Area is
consistent with, and supported by:
(1) the testimony of resident witnesses Julio Carino, Joyce Allen Murphy, Margaret
Thompson, Carolyn Urgent, Marisela Webster, and Marver Antoine;!

(2) what Brian Moore!? calls the “Zone of Impact” identified by the EPA’s
Emergency Order;

(3) air modeling of the release events performed by Dr. Erno Sajo!* (“Sajo Air
Modeling”);*®

(4) data collected by Terminals and Refining following the first release event
(“Limetree Data”);'®

11 See Dkt. No. 285 (First Phase Memo. Op.) at 26-30 (summarizing resident witness
testimony); Dkt. No. 364-2 (Pls. Map) at 2 (depicting resident witness testimony in blue).

12 The Court accepted Mr. Moore’s testimony, which involved “mapping geo-location data
using geographic information systems.”

13 See Dkt. No. 317-2 (Brian Moore Dec.) at 3, 12 (depicting EPA “Zone of Impact” in
lavender).

14 The Court accepted Dr. Sajo, Plaintiffs’ expert, as an expert in “aerosol dispersion air
modeling” for purposes of these preliminary injunction proceedings only.

15 See Pls. Exs. 2-38, 2-60 (Sajo Air Models); Dkt. No. 322-6 (Sajo Dec.) at 4-5, 7-8.

16 See Dkt. No. 364-2 (Pls. Map) at 2 (depicting Limetree Data in cyan)); LBT Ex. 2-7
(Clifton Hill Tracking Map); LBT Ex. 2-39 (February Flare Release Survey Information);
LBT Ex. 2-18 (February Flare Release Tracking Log) at 1.
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(5) data collected by Sedgwick Claims Management Services, a consultant employed
by Terminals and/or Refining, following the fourth release event (“Sedgwick

Data”);!’ and
(6) data collected by Dr. Marco Kaltofen'® and Dr. Michael Henry®® following the
fourth release event (“Kaltofen Data”).?°
Terminals argues that these sources of evidence are either flawed and uninformative,
or do not justify so broad a Covered Area as the one Plaintiffs propose here. (Dkt. No. 327
(LBT Resp.) at 3-9; Dkt. No. 365 (LBT Supp. Br.) at 1-7). The Court agrees in substantial
part.
1. Six Sources of Evidence
a. Resident Witness Testimony
As an initial matter, Plaintiffs are correct that the resident witnesses’ testimony is
“consistent” with Plaintiffs’ proposed Covered Area, insofar as each of the resident witnesses
testified that their cistern was contaminated by the release event and each resident witness
lives in an estate captured within Plaintiffs’ proposal.?! (See Dkt. No. 285 (First Phase Memo.
Op.) at 26-30 (summarizing resident witness’ testimony)). However, the resident witnesses’
testimony applies only to a small fraction of the area that Plaintiffs seek to have included in

the Covered Area. Accordingly, the informative value of the resident witnesses’ testimony is

limited.

17 See Dkt. No. 364-1 (Pls. Summary of Sedgwick Data) at 2; Dkt. No. 364-2 (Pls. Map
(depicting Sedgwick Data in pink) at 2; Dkt. No. 365-3 (LBT Summary of Sedgwick Data) at
2.

18 The Court accepted Dr. Kaltofen, Plaintiffs’ expert, as an expert in “environmental
science,” “environmental engineering,” and the “fate and transport of petroleum and chemical
releases” for purposes of these preliminary injunction proceedings only.

% The Court accepted Dr. Henry, Plaintiffs’ expert, as an expert in “physical science and
inspections” for purposes of these preliminary injunction proceedings only.

20 See Dkt. No. 285 (First Phase Memo. Op.) at 22-25 (summarizing the Kaltofen Data); Dkt.
No. 364-2 (Pls. Map) at 2 (depicting Kaltofen Data in yellow and red).

2L Mr. Carino and Ms. Urgent live in Whim. (March 2 Tr. at 97, 295). Ms. Allen-Murphy
lives in Campo Rico. (March 2 Tr. at 37). Ms. Thompson lives in Smithfield. (March 3 Tr. at
118). Ms. Webster lives in Williams Delight. (March 2 Tr. at 307). Ms. Antoine lives in
Mount Pleasant.

14
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b. Limetree Data
Terminals and Refining employees collected the Limetree Data following the first
release event. As Joyce Wakefield, an employee of Terminals/Refining explained, this
process involved inspecting over 200 properties in Clifton Hill and sampling the cisterns of at
least 160 residences. (See LBT Ex. 2-18 (February Flare Release Tracking Log) at 1). The
cistern sampling revealed that at least half of the cisterns had been contaminated by the first
release event. Id. Because this sampling was limited to Clifton Hill, the informative value of
the Limetree Data is limited to the Clifton Hill estate. (See Dkt. No. 364-2 (Pls. Map) at 2
(depicting the Limetree Data in cyan); LBT Ex. 2-39 (February Flare Release Survey
Information).
c. Kaltofen Data
The Court discussed the Kaltofen Data in detail in its First Phase Memorandum
Opinion. (See Dkt. No. 285 (First Phase Memo. Op.) at 22-25). The Court notes that the
Kaltofen Data is comprised of a limited number of observations, and that these observations
are principally confined to estates near the southwestern edge of the island. (See Dkt. No.
364-2 (Pls. Map) at 2 (depicting Kaltofen Data in yellow and red)).
d. Sajo Air Modeling
Based on meteorological data and his expertise in aerosol dispersion air modeling, Dr.
Sajo created models estimating the areas he believes to have likely been impacted by the
release events. He concluded, with respect to the first release event, that “significant portions
of the [] Southcentral and Northwest [subdistricts of St. Croix] were likely affected” as well
as “the southern part of [the] Northcentral [subdistrict] and the northern part of [the]

Southwest [subdistrict]. Frederiksted is also directly downwind, and may have been affected
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as well.”?? (Dkt. No. 322-6 (Sajo Dec.) at 4; id. at 5 (figure overlaying Dr. Sajo’s model of
the first release event over a map of western St. Croix)). Similarly, Dr. Sajo concluded, with
respect to the fourth release event, that “the downwind impact of the released chemicals
likely included communities located at Southcentral (west of the release), Southwest,
Frederiksted, Northwest, and parts of Northcentral.” Id. at 7; see also id. at 8 (figure
overlaying Dr. Sajo’s model of the fourth release event over a map of western St. Croix).

Terminals argues that Dr. Sajo’s modeling “yields purely speculative results” because
Dr. Sajo “conceded” that his “modeling does not depict conditions on the ground” and that
“critical pieces of information were unavailable to him in performing his modeling, including
the nature, duration, and amount of the Releases” and other information regarding
“meteorological conditions and terrain[.]” (Dkt. No. 267 (LBT Supp. Br.) at 18). The Court
does not agree that Dr. Sajo’s modeling is purely speculative.

It is true that Dr. Sajo acknowledged that his models do not account for various
factors. (Mar. 3 Tr. at 41-44). Indeed, Dr. Sajo testified that he selected the relatively simple
type of modeling that he performed because he did not have access to certain input variables,
including the exact time and duration of the release events or the precise quantity of the
materials released during the events. (Mar. 3 Tr. at 44-45). He testified that, as a result of his
lack of access to these variables, the models he created are only accurate out to “6 miles or 10
kilometers” from the refinery, while more “sophisticated” modeling—which would have

required him to input variables he did not have—would have permitted him to draw

22 The subdistricts of St. Croix are principally used for statistical purposes during censuses.
Notwithstanding that Dr. Sajo frames his conclusions in terms of these subdistricts, a map
depicting these subdistricts is not in evidence. The Court has confirmed that Dr. Sajo’s
descriptions of his conclusions (in terms of subdistricts) are accurate insofar as they comport
with the figures he has created overlaying his models over maps of St. Croix. See Census
Bureau, Understanding the Population of the United States Virgin Islands, United States
Census 2020, https://www.census.gov/content/dam/Census/programs- surveys/sis/resources/
2020/sis_2020map_usvi_k-12.pdf (last visited July 20, 2023) (map depicting subdistricts of
St. Croix).
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conclusions with respect to “longer range dispersions”—that is, to draw conclusions about
the likely zone of impact past the six-mile limit of his models. Id. at 47-48. In other words,
Dr. Sajo testified that, notwithstanding that his modeling is limited by his lack of variables, it
provides a “reasonable estimate” of the likely area of impact within six-miles of the refinery,
but has nothing to say regarding the area past this six-mile limit. Id. at 4.

Ultimately, Terminals has not provided the Court with any reason to doubt Dr. Sajo’s
conclusion that his model is accurate out to its six-mile limit (“the Sajo Terminus”). (See Dkt.
No. 364-2 (Pls. Map) at 2 (depicting Sajo model in orange, with the western boundary of the
model reflecting the Sajo Terminus)). The Court therefore takes Dr. Sajo’s air modeling as
evidence that the area falling inside the Sajo Terminus was impacted by the first and fourth
release events. At the same time, the Court recognizes that Dr. Sajo’s models do not “depict
conditions on the ground” (Dkt. No. 267 (LBT Supp. Br.) at 18), and further that, given the
lack of input variables, Dr. Sajo’s models do not purport to speak to the area outside the Sajo
Terminus.

e. Moore’s “EPA Zone of Impact”

On May 14, 2021, the EPA issued an emergency order requiring that the refinery
cease operations. (Pls. Ex. 21 (EPA Emergency Order) at 32-42). The emergency order notes
that “[a]ccording to [the] EPA[’s] review of [relevant] National Weather Service data for
February through May 2021”—that is, the period from the first through the fourth release
events—*the prevailing wind bl[ew] from the east and east-southeast to the west and west-
northwest [such that] [w]ind direction prevalence indicates that communities located within
Southcentral, Southwest, Frederiksted, Northwest, and portions of Northcentral [were]
located downwind of the Facility [during this period].” Id. at 6-7. Mr. Moore created a map
depicting what he contends is an area “consistent with the impacted area identified by the

EPA” in its order. (Dkt. No. 317-2 (Brian Moore Dec.) at 12). Mr. Moore’s map essentially
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depicts the entire western half of the island as the “Zone of Impact” consistent with the
EPA’s emergency order. Id. at 3 (map depicting the EPA “Zone of Impact” in lavender).

Mr. Moore’s “Zone of Impact” is “consistent” with the EPA’s description of the
relevant wind conditions during the four-month period that included the time of the first and
fourth release events.?®> However, it offers nothing more. Unlike Dr. Sajo, Mr. Moore is not
an expert in aerosol dispersion air modeling. Moreover, in light of the fact that the “Zone of
Impact” does no more than reflect the EPA’s summary of some of the relevant wind
conditions, Mr. Moore’s “Zone of Impact” is of little value in assessing the areas that may
have been impacted by the release events. While the Court considers the relevant wind
conditions during the release events—as they are described in the EPA’s emergency order
and elsewhere—the Court assigns no special weight to the fact that an area falls inside or
outside of Mr. Moore’s “Zone of Impact.”

f. Sedgwick Data

In the immediate aftermath of the fourth release event, Refining and/or Terminals
enlisted Sedgwick to survey neighborhoods potentially impacted by the event; determine
which residences had been impacted; and extend settlement offers to residents whose
residences had been impacted. The Sedgwick Data consists of observations regarding over
2,000%* properties west of the refinery, and it represents the most voluminous data set
presently before the Court. The parties agree that the Sedgwick Data provides the most

reliable and complete picture of the extent of contamination. (Dkt. No. 327 (LBT Resp.) at 9;

23 The EPA order does not specify the wind conditions during each of the first and fourth
releases specifically, but rather only the prevailing winds during the four-month period
between the first and fourth release events. Additional information regarding the wind
conditions during the release events is in evidence. (See, e.g., LBT Exs. 2-14, 2-15 (Windrose
Diagrams)).

24 Plaintiffs count 2,027 total observations in the Sedgwick Data. (Dkt. No. 364-1 (PIs.
Summary of Sedgwick Data) at 2, col. 2). Terminals counts 2,026 observations. (Dkt. No.
365-3 (LBT Summary of Sedgwick Data) at 2, col. 2).
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Dkt. No. 364 (Pls. Supp. Br.) at 2-3). Nonetheless, the parties have registered a number of
disagreements regarding the best method to interpret the data. (See Dkt. No. 364 (Pls. Supp.
Br.) at 2-3; Dkt. No. 365 (LBT Supp. Br.) at 4-7). The Court addresses these disagreements
before summarizing the Sedgwick Data.

Total Number of Properties that Sedgwick Determined to be Impacted. The

parties’ first disagreement concerns the appropriate manner to interpret the number of
properties Sedgwick found to be impacted by the release events. Sedgwick created a
document summarizing its raw data in spreadsheet form. (See Dkt. No. 317-4 (“Sedgwick
Raw Data”)).?® As relevant here, the spreadsheet identifies: (1) the address of properties that
Sedgwick visited, id. at cols. 4 (“Address”), 6 (“Inspected Y/N”); (2) whether Sedgwick
made an offer to settle with the property owner, id. at col. 7 (“Offer Y/N”); (3) whether the
property owner’s claims were settled, id. at col. 8 (“Settled Y/N”); and (4) the amount of the
settlement offer in a dollar figure, id. at col. 9 (“Amount”).

The parties’ dispute as to the interpretation of this data arises from the fact that the
Sedgwick Raw Data exhibits two primary types of inconsistencies. First, for numerous
entries, the spreadsheet specifies a settlement offer amount (in column nine) while
simultaneously reflecting that no offer was made (in column seven). See, e.g., id. at 1, row
11. Second, for numerous entries, the spreadsheet reflects that no offer was made (in column
seven) while simultaneously reflecting that the property owner’s claim was settled (in column
eight), and neglecting to specify a settlement offer amount (in column nine). See, e.g., id. at 9,
row 1 