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This momorandwm opinion is written in cempliaace with

mandate of tl.: United States Court of Appeals [oxy Lhoe Third Ca-

v

cuit in Frinewis v. Francois, VI

' F.2d __ (1979).
After a bench trial of the captioned mattcer, this Courl

entercd judgmﬂnt for the total sum of $1,909.00 in favor of

PlainLilE and against Belendant, and dismissed the bolendant' s

counterelaim. While il is lrue that PlaintifFf did aot Prranvail

to all of her cloimg, Lhere can be no scrious disnate sho was

prevailing party as thabt term is wied in 5 VIC S4L1().

Plaintilf secks Lo have costs Laxed in Lhe coon o) Sinli.-

0e

15

Lite

)
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and, in addition thereto, sceks award of an attorney's fce in the !

sum of $4,020.00. 1In support of these requests, plaintiff's
attorney has submitted an "Affidavit for Costs and Attorney's i
’ i
Fees." Defendant has, of course, objected to award of the amountsi
1 O |
sought."/- ; |
| !
!

I - AWARD OF COSTS

., ‘
The file discloses that Plaintiff paid a fec of $15.00 for '

|
filing of thé complaint and service of the summons upon Dcfendant.

- | 2/ - B
Clearly, this sum is recoverable. The further sum of $18.00 is |

sought as reimbursement for cost of the transcript of Norton

Levine's deposition. ‘the use of this deposition was mandated by

the fact that Mr. Levine was about to leave the jurisdiction and !

his testimony could be preserved only by this means. Accordingly,

3/

this expenditure is recoverable as costs. The sum of $30.00 is
sought as re%mbursement of subpoena fees incurred by Plaintifi. :
This is also clearly recoverable.4 No real dispute is present ?
reéarding E%eée items which total $63.00. i

M d

Plaintiff's counsel, with a copy to the Court, is further
evidence of.the failure of counsel to adhere to the most
basic rules of court. To the date of this writing, Lhe :
+ Court has ' not received a pleading which sets forth the |
specific objections which counsel wishes to raise. It is
the duty of counsel to assist the court by calling all ob- |
jections, as well as the reasons therefor, to its attentionJ

|
- |

i/ This objection, in the form of a letter addressed Lo |
|

!

|
2/ 5 vIC 541(a) (1). |
3/ 5 vic 541(a)(2).

Hi
[%)]
<
[
0

541(a) {1). NN
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Plaintiff seeks reimbursement of the sum of $500.00 for 1

"MoniesdebOéitEG on case," as "costs." This sum appears to bhe
P |
the retainer-fee paid by Plaintiff to her attorney. It is clear-

ly not a recoverable cost, except to the extent that an attorney's

fee may be awarded. It will be disallowed as a separate item of

=

iy i 1 e

Finally, -Plaintiff asserts that the sum of $280.00 was
expended as.witness fees: §$150.00 for James Green; $50.00 for
o 5
Peter Williams; and $80.00 for other witnesses. None of these

witnesses were presented as experts, nor was there any pretrial

application to the Court for allowance of witness fees as costs.

See Tebbs v. Alcoa Steawship Co., 3 VI 186, 196, affirmed 3 VI

592 (1956). Even if they had been presented as experts, " ... '
absent prior approval of the Court, or at least evidence as to

the value and reasonableness of the fee charged by the e:pert, -

the Court will not summarily tax against a losing litigant the

expenditures of prevailing counsel for expert testimony." Quelel

v, Ouerraré, 6 VI 214, 216 (1968). Furthermore, this Court has

. found n¥ither statute nor court rule applicable to the Territorial

G E
Court which provides for payment of any fixed witness Icc."/ i

Accordingly, “this item will not be taxed as costs of this action.

»

II - AWARD OF ATTORNEY'S FEES

At tho outset, it should be noted that although rc¢ference

5/ See Paragraph 4(d) of Affidavit for Costs and Attorney's
Fees filed by Plaintiff's attorney.

6/ Compare 5 VIC 660; 28 U.S.C.A. 1821, and Rule 45(c) F.R.C.P.
as to the District Court. -+ [

'r
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. ‘ |
will be made in this Mcmorandum Opinion to "the Plaintiff," the

comments herein are directed to Plaintiff's counsel, since it is

Plaintiffﬁs:dpunsel that has made the request for fees, framed l

the pleadings therefor, and submitted the affidavit in support

thereof. ,”'f |

Just as the night follows the day with absolute predicta-
: 7
bility, S0 .does Plaintiff's display of cupidity_/ follow the

entry of judgment herein. !
; Ein i

Although this litigation involved several different claims,
they may be categorized as (1) a claim on a contract for reim-
bursement, '(2) a claim for assault and battery, and (3) a claim

for destruction of certain personal property. Each claim is

simple, invblving no unusual or obscure rules of luaw. The facts |
as developed at trial were not remarkable or difficult of proof.
Despite the uncomplicated nature of the case, Plaintiff has
claimed a“total of 67 hours of preparation and trial time.
By way of example, the Court notes Plaintiff's claim of
approximately 18 hours expended in interviewing the Plaintiff in -
NN s 8/ . -
preparation for trial. In addition, approximately 8 more hours

are claimed for interviewing witnesses. This Court cannot con- :

.ceive of any reasonable necessity for the expenditure of 26 hours

in interview? of Plaintiff and other witnesscs. Furthermore,

+

1

: )

" Plaintiff has asserted expenditures of time such as: E
’ [

i

i "Strong desire, especially for wealth; avarice; greocdiis
Webster's New World Dictionary of the American Languacoe,
Second College Edition, Page 346.

g/ . Affidavit for Costs and Attorney's Fees filed on behalf of :
Plaintiff.
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. : :
. - !
"Preparation of amended complaint 3 [hwours]”

"Preparation of letter to Iver A.
Stlldlron, Esq. . 1l [houx]"

"ﬁre@aration and drafting of
interrogatories . 4 fhours]"

Thié_Court cannot accept as fact the expenditurc of 8

hours for this work. It is, I believe, a gross overstatement of

the time actualiy spent, or, in the alternative, the result of '

such ineptitude on the part of counsel as to remove the work
from the realm of reasonably necessary services. If it is the
former, appropriate adjustment should be made. IFf it is the :

; latter, surely the losing litigant should not be penalized by

the lack of ability on the part of counsel.

Ove£ and above the shortcomings already mentioned, counsel °
has applied a simplistic mathematical formula consisting of the
multiplicagi;n of the hours allegedly expended times the asserted
hourly réte;'to arrive at a request for an award of attorney's
fees in thg sum of $4,020.00, in a case where a judgment of

t
$1,909.00 was obtained. Such an approach undercuts the spirit !
Mg

LI

as well as .the letter of the established guldelines. Judge Maris

admonished us to remepber that:
"... The amount of attorney's fees to be awarded

to the prevailing party is ... intended to be :
an indemnification ... for a fair and reasonable
901L10n of his attorney's fees incurred in the
prosecutlon or defense of the action, and noL

| the whole amount charged by the attorncy.’

i (Dmgha51s added.} Lucerne Investmenlk Co. v.

Lstate Belvederce, Inc., 7 VI 242, 245; 411 F.2d

1205 (1969).

In Lindy Bros. Bldrs. Inc. of Phila. v. American R & §

San. Corp., 487 F.2d 161 (1973), and Estien v. Christian, 11 VI

aaw

464, 507 F.2d 61 (1975), the factors to be considered were clearly
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stated, aﬁQ.Fr%ncoiS, supra, restated them. ;
T@ig;case presents a classic picture of an evér widening E
; attitude‘ad?pted by the Bar with regard to the award of attorney's4
fees. 5 VIC 541 must not be looked up as "the pot of gold at the
end of théﬁréinbow" or as "the goose that lays the golden eggs."
In_Fbe case at bar, this Court will allow no more than four

¢ hours as reasonable conference time with Plaintiff. Two hours

" will be allowed for the preparation of the amended complaint, the

correspondence referred to in counsel's affidavit, and the stipu-
lation of counsel. One hour will be allowed for the drafting of
interrogatories, and three hours will be allowed for research and

trial preparation. An additional six hours will be allowed for

. e i R e S D . S o

trial. fhis time constitutes, in the Court's view, a rcasonable
allocation of the time necessarily expended in this litigation.

" Such claimé.as time spent in "viewing of scene of the incidents
complained éf" are disallowed because cognsel could not have
reasonably ranticipated that such viewiﬁg could. or would hﬁve shed
light on tﬁe subject matter of the litigation.

ot e ! ’
In total, 16 hours appear to be, the maximum allowable

‘ allocation of time and, when multiplied by the asserted hourly
' rate of $60.60, produces a, "lodestar" of $960.00. It cannot be

;. said that aﬁy complexity existed in this litigation, either on

the complaint or’ defense of the counterclaim, which would merit

e e ERe. e —— ——— ke —

9/ Those factors were: "(1) the time spent by the attorneys,
(2) valuation of the services performed, (3} the contin-
gent nature of success, (4}-the gquality of the attorney's
work."
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-y i

an increase 'in attornecy's fees.
On the other hand, it should have been apparent to counsel

that certain -of the claims asserted, including but not limited to

those contained in paragraphs 7 (A) and 7{c) (e} of Count II of the

10/

amended coﬁpiaint were doomed to total or near total defeat.

asserting these.dubious claims, and this fact would suggest a
downward revision of the fee ultimately to be awarded.

Finally, the Court, without intent to denigrate the

ability of counsel, must state that the quality of counsel's work
cannot be élassified as unusual, outstanding, innovative, or
otherwise noteworthy. It can best be categorized as an adequate
presentatién of a non-complex matter. i

Upon. consideration of Judge Maris' counsel in Lucerne

Investment, supra, and in view of the foregoing analysis, the

Court coﬁcludes that the demand for an attorney's fee of $4,020.00

, . . . A !
in this cage 'is excessive and unsupportable, and evidences avarice

The over-exercise of the goose that lays the golden eggs has i

W ’

-

caused it to miscarry.

A reasonable attorney's fee of $600.00 will be awarded to

Plaintiff.

»

| " : : i
Done-at Christiansted, St. Croix, this 10th day of August, °

1979." g
C-_-':."/ ‘\.\_\ -
PP, | e [ 2N
e -fﬁ\ - . = -
Irwin J. Silverlight{ Judge-.
= )
N
I
en |
10/ When Plaintiff's insuror paid her automobile collision

claim and became subrogated to her rights, there was no
way in which she, in her own right, could have rccovered

more than the $100 deductible which she paid.



