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i I.

] This matter is before the court on defendant's motlcn for
Pa bench trlal Both sides agree that when there is no demand forzje
ga Jury trlal, a defendant 1n the Vlrgln Islands is entltled to  f:;jf
ga bench trial, but they dlsagree as to what constltutes a proper
gdemand for a Jury trlal While the defendant contends that a
§demand made orally by his attorney at arralgnment thhout dlscus;e:ﬁ“
é_51on or advice and without his knowing and 1nt8111gent authorlza~:?ef

_?tlon lS null and void, the government contends that a demand lS

ob;ectlon when hls attorney orally demands a Jury trlal at arralgn~fj

-f ment : They also dlsagree as to whether a Jury trlal can be walved -




2o |

éiwithout the consent of the government but with the approval of the2
i%court, and as to whether a defendant must personally exercise his
fdemand for or waiver of trial by jury. The defendant insists thati
éfno government consent is reguired and that he must personally '
:_exercise his rights; the government insists otherwise. For the
é;reasons which follow, the defendant's motion for a bench trial

fwill be granted.

II.
On May 21, 1982 a three-count criminal information was filed
égagainst the defendant, who retained Attorney Alekander A, Farrelly.
';of the law firm of Birch, DeJongh and Farrelly to represent him.
.éThe defendant appeared personally for the arraignment on June 2,
%;1982, but because Attorney Farrelly was off island, Attorney
:gBernard Van Sluytman, an associate of the firm, appeared at the
;%hearing as his substitute.
j At arraignment, the substitute counsel requested a trial @fg
%éby jury, without any objection being made on the record by the
fédefendant. However, the undisputed allegations of the affidavit
?%supporting the motion establish that the request for triai by jury
géwas never discussed with the defendant, prior to or at the arraign?
%gment, and that the defendant had not authorized the attorney to }
%érequest a trial by jury. | | ' § 
i On August 17, 1982 the court issued its Notice of Hearing, |
Eéscheduling a pre~trial hearing for October 20, 1982 and the jury
%itrial for October 25, 1982, Thereafter, the affidavit shows that_§
fidurlng Dreparatlon for trial the matter of a jury trial was for
_;the flrst time discussed with the defendant, who 1mmedlately

gélndlcated to his attorney his strong objection to a jury trlal.'




;He further insisted that based upon his perception of pervasive
iadverse publicity, resulting from a series of articles entitled
E"Problems in Paradise," published in the Daily News, a local
*newspaper of general circulation, he could not receive a fair
Jjury trial. Tt is further asserted in the affidavit that in
response to the defendant's strenuous opposition, his attorney
obtained the standard form provided by the court for Waiver of
.Trial by Jury, which they both executed and filed on October B,
il982. This form also provides for the signature of the prosecutor
;and the judge, if they consent to the waiver. Since neither the
pProsecutor nor the judge has executed the waiver form, this motion
for a bench trial was filed by the defendant.

None of the issues in this case cuestions the right of an
‘accused in a criminal prosecution to a speedy and public trial by
‘an impartial jury. That right is guaranteed by the Sixth Arend-
“ment to the U.S. Constitution, which was made applicable to the
ﬁvirgin Islands in 1968 by Section 3 of the Revised Organic Act of
f1954. Furthermore, the issue is not whether the defendant has a
1right to a bench trial. 1Instead, the guestions presented in this
‘ case are {;} whether a jury trial was properly demanded,”k?)mheﬂmr:
‘a jury trial can be waived without the consent of the government
%but with the approval of the court, andiiﬁﬁ whether a defendant

- must personally exercise his demand for or waiver of trial by jury; B

IITI.
The leading case in this circuit with respect to the procedure

by which an accused may exercise his option to invoke his right t¢;1:

‘trial by jury is Government v. Parrott, 10 V.I. 564, 476 F.24 1058€_

(34 Cir. 1973), cert. denied 414 U.S. 871. In that case the




fcritical distinction between the procedure used in U.S. District
;Courts elsewhere and the procedure used in the District Court of
;the Virgin Islands was clearly defined. On the one hand, it held

fthat the procedure used elsewhere was dictated by Rule 23(a) of
1/
the Federal Rules of Criminal Procedure (Rule 23(a)),” which

i

. requires an accused who does not desire to exercise his right to
-a jury trial to so advise the court, and to assume in the absence

ﬁof_sqchma_sﬁatement_thatmthe accused desires a jury trial. On the

fother hand, it held that the procedure used in the Virgin Islands

was dictated by Section 26 of the Revised Organic Act of 1954
. 2/
- {Sec.26)  which requires an accused desiring to enjoy the right

g';to a jury trial to demand it of the court, and to assume in the

e
5

Ctrial.
Parrott made it clear, therefore, that while Rule 23(a)

iestablished the procedure by which an accused invokes his Sixth

fAmendment right to trial by jury in the federal courts generally,

Rule 23 provides in part: '

"(a) Trial by Jury. Cases reguired to be tried by jury
shall be so tried unless the defendant waives a jury trial
in writing with the approval of the court and the consent ;
of the government." |

i

Sec. 26, Rev. Org. Act of 1954, 48 U.S.C. §1616 provides:
"All criminal cases originating in the district court
shall be tried by Jjury upon demand by the defendant or by
the Government. If no jury is demanded the case shall be
tried by the judge of the district court without a jury, .o
except that the judge may, on his own motion, order a jury -
for the trial of any criminal action. The legislature may
provide for trial in misdemeanor cases by a jury of six |
qualified persons." R A : L



iSec.26 established the procedure by which an accused invokes his
_?Sixth Amendment right to trial by jury in Virgin Islands courts
_ispecifically. It therefore concluded, among other things, as
%?follows:

The procedural rule embodied in Rule 23(a)

of the Federal Rules of Criminal Procedure,
having been adopted by the Supreme Court
pursuant to Congressional authority, was
subject to being repealed, amended or super-
seded in whole or in part by Congress as well
as by the Court. [citation omitted]. Ve
think that this is exactly what has happened
here and that by the Congressional amendment
in 1958 of section 26 of the Revised Organic
Act the procedural provisions of that section
have superseded, for the District Court of the
Virgin Islands, the earlier provisions of Rule
23(a), F.R.Cr.P. The provisions of section 26
as amended thereby became the Congressionally
established procedure under which an accused
in the Virgin Islands invokes his right to a
trial by jury.

;10 V.I. at 569, 476 F.2d at 1060-61. Accordingly, since Sec.26
;;suspersedes Rule 23{(a) with regard to criminal prosecutions in the .
District Court of the Virgin Islands, we must look to the laws of
.;the Virgin Islands and the rules of the District Court and the
zTerritorial Court for guidance in resolving the cuestions presenteé
~in this case. o

A, Demand for Jury Trial

With the creation of the Territorial Court by Act No.3876,
4 V.I.C. §76 et. seq., in 1977, jury trials were for the first time -
*authorized to be heard by non-federal courts in the Virgin Islands.
‘Section 2 of that Act provides, in part, as follows: .
"...[1Iln all cases in which the parties are
entitled to a trial by jury and in which a

jury trial is properly demanded, the action -;Téﬂ
shall be tried to a jury..." (emphasis added)

L3 L]
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"The practice and procedure in the territorial
court shall be as prescribed by rules adopted
by the district court. Subject to the approval
of the district court, the territorial court
may from time to time prescribe rules for the
conduct of its business consistent with law
and with the rules prescribed by the district
court . b Sttt

%?4 V.I.C."§SSO,83. The rules governing the Territorial Court, whicﬁ
ééare codified at 5 V.I.C. Appendix IV, are silent as to what con- .
gistitutes a "proper demand" for a jury trial. However, they do
-érequire reference to the rules of thelDistrict Court by providing
j;as follows:

The practice and procedure in the
territorial court shall conform as nearly
as may be to that in the district court
in like causes, except where there is an
express provision in the law or these
rules to the contrary.

5 V.I.C. App.1V, Rule 7. Accordingly, the applicable rule of the
_EDistrict Court regarding what constitutes a proper demand for a
ijury trial, states as follows:

1f a defendant in a criminal case desires

- a jury, he shall demand it in writing not
less than five days before the date set
for trial. Such demand, if made, shall be
noted upon the criminal docket by the clerk
on the day upon which it is made. (emphasis
added)

5 v.I.C. App.V Rule 12. Despite this Rule 12 reguirement that the

' demand shall be in writing, the court takes judicial notice of the

. fact that the standard practice in Virgin Islands courts is for *
“the defendant, through his counsel at arraignment, to demand trial?
fiby jury orally in open court and to execute a written document

oonly where a waiver of trial by jury is reguested. Obviouslv,

:;this practice is contrary to the mandate of Rule 12 and Sec.26,




fand is more consistent with Rule 23 practice which is not appli-
Lcable in Virgin Islands courts. The court takes further judicial
inotice of the fact that quite frequently there is little or no
%discussion between the accused and his attorney prior to or at

farraignment regarding whether a jury trial should be waived or

fdemanded.% This raises the additional question as to whether under

‘the circumstances of each case the defendant makes a knowing and
fintelligent waiver of or demand for a jury trial at his arraion-
{ment.iz?he court in Parrott, while addressing the issue of a know-
.ing and intelligent waiver, emphasized the cbligation of a defend-
~ant's attorney to be aware of his client's basic right to a jury

1"

trial and to "...clearly and positively inform him of it, so that
it may be decided whether or not, as a matter of trial strategy,

the right should be demanded." Parrott, supra, at 1062.

Although the practices noted above have developed only due to
 the understandable oversight of both the bench and bar, they are

'nevertheless inconsistent with both statutory and case law. Hence,

%the defendant who seeks enforcement of the appropriate laws and :
?rules should not be denied his rights thereunder, regardless of the
fvalldlty of the reasons which led to the 1mproper practlces.

| In thls case, it is c¢lear that the demand for trlal by jury
.gmade by the substitute counsel at the defendant S arralgnment was
?not in wrltlng.. It is also clear that the defendant's attorney wa§
flegltlmately absent and that there was no consultation or discus-
'sion regarding the type of trial between counsel or substitute

counsel and the defendant prior to the demand. Indeed, the cir~:_£ f

cumstances surrounding the invocation of the demand establish that .



‘éthe defendant was not "clearly and positively" informed that while
-éhe had a right to demand a jury trial, he also had the opﬁion not
z;to demand one, in which event he would face a bench triail. Nore~
iiover, it does not appear that the defendant was 1nformed that once
 ?he demanded a trlal by jury, a later attempt to wamve 1t 1n favor
fof ?mpgpcﬁstyla;_wqpld_no?_be self-executing.

. Defendant's presence at his arraignment and his failure to
géobject when the demand was made cannot, without more, validate an
:iéi@p%ppg:_Qeméﬂéélwhere, as here, the attorney persbhaii§w;é£;£;ed
iiby.the defenééht was absent, and the demand was not knowingly and
intelligently authorized by the defendant. In other words, the
defendant was not in a position to make an informed choice. 1In

~ the circumstances of this case, where the attorney of the defend~
'iant’s chboice is one of the most outstanding criminal lawyers of
iéthe Virgin Islands bar and where the substitute attorney is less
;Eexperienced, it is reasonable to infer that the defendant, if
f?indeed he heard the attorney's demand for a jury trial, would
{inot remonétrate at the arraignment, but would defer any objections;
é%he might have until he could meet with his attorney. Indeed, it
;iwas afte% conferring with his attorney in a subseguent meeting
ggthat the defendant made strong and immediate objection as soon as
zéhe realized that the trial was scheduled to be by jury.

| Accordingly, this court 15 satlsfled that the defenéant did
anot make a proper demand-for a jury trial and. that the atfémpt by
.ithe substitute attorney to demand a_Jury”pr;a;wfpr the dgfendant
.was not_effegtively_invoked“andwis.the:efore null and foiﬂ.

It should be noted at this point, however, that the Sec.26

;%procedure provides that the government may also demand a trial by |
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ijury.m Thus, although a defendant may refuse to invoke his
;demand, the government may effectively ensure a jury trial by
:simply following the appropriate procedure and making its own
fdemand. In such a case, it is clear that the defendant could not

‘waive the government's demand.

; B;} Waiver of Jury Trial

The defendant contends that no government consent is recuired
4

fto waive a jury trial because Rule 23(a) is not applicable.
While conceding that Sec.26 procedures apply where a jury trial
has been properly demanded, the government nevertheleés contéﬁds
ithat Rule 23(a) procedures apply with respect to waiver bflﬁqu
Gtrials,_and_that therefpxg_t?e”ggpsent.of.the.government_is_qgeded
ibefﬂre a defendant may waiygma.trial by jury. Thus, the govern-

‘ment argues for a hybrid of both procedures, i.e., apply Sec.26

3/

~ . No demand was made by the government for a trial by dury.
Indeed, the deadline for making such demands has expired in
this case. The deadline for the defendant was October 2G,
1982, five days before the date set for trial. Rule 12,
supra. Since no specific deadline for the government is
given in the rules, the reasonable time standard is applica-
ble, and a reasonable time has obviously expired where, as
here, the trial date of October 25, 1982 has passed. The
continuance granted to the defendant for verified medical
reasons does not affect the deadline for demanding trial by
jury. See Commissiong v. Commissiong, 14 V.I. 540 {Terr. Ct.
St.T.& J. 1978) {an amended answer did not revive the right |
to demand a jury trial where it had been previously waived by .
lack of a timely demand). g

4/

~  The defendant's use of the standard form for waiver of
jury trial provided by the court, which cites Rule 23(a) as _
the applicable rule, cannot adversely affect his contentions |
because neither the preparation nor the use of the form was @
his decision. ' '

-
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to jury demand and apply Rule 23(a) to jury waiver. No such
;procedural combination can be reasonably inferred from the appli-
:cable laws and rules. Indeed, the very lack of a demand for jury
7tria1 constitutes a waiver under Sec.26, as the Parrott court
observed:
We recognize that the right to a jury
trial under the Sixth Amendment is not
effectively waived unless there is a know-
ing and intelligent waiver of such right by
the defendant himself [citation omitted].
-, We are in no way persuaded that the tradi-
tional Virgin Islands practice now codified
in section 26 is inconsistent with the con-

stitutional requirement that a waiver be
knowing and intelligent.

10 v.I. at 570-571, 476 F.2d at 1061. The court further explained
that the procedure under the Criminal Justice Act of 1964,

18 U.8.C.A. §3006A, which guarantees every defendant the assist-
ance of counsel, will result in knowledge by the accused that he
‘has the right to demand a jury trial and that he must demand it if
%he desirés it, The court made it clear, however, that this result.
icould only be obtained where the accused has the benefit of the
fadvice of counsel who should clearly and positively inform the
?defen&ant of the Sec.26 procedures. Even in the rare instances
éin which an accused chooses to defend himself without counsel, the
gcourt is required to advise him of his rights under Sec.26. See

Government v. Russell, 10 V.I. 572, 477 F.2d4 62, (3d Cir. 1973).

Manifestly then, the defendant's knowing and intelligent decision

not to invoke a proper demand is considered to be a waiver of his

"Sixth Amendment right to trial by jury, and this waiver is cleariy_
not subject to the consent of the government.

It therefore follows that the government's contention that
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- Sec.26 procedures do not apply to waiver of trial by jury is

- fallacious, and that the defendant's contention that no government
:consent is required to waive trial by jury is meritorious.

Further support for the defendant's contention is provided by

the specific language in Parrott, supra, quoted above, that Rule

:23(a) is superceded by Sec.26 and that therefore Rule 23(a) is no
longer applicable to criminal proceedings in the Virgin Islands.
.Moreover, a comparative analysis of Sec.26 with Rule 23(a) reveals

that while the government's consent is not required under Sec.26
.-but is_required under Rule 23(a), the government may demand a jury
:;trial under Sec.26 but is not authorized to do so under Rule 23 (a).
~Since the authority granted to the government to demand a jury
:txial under fec.26 is self-executing and is much broader than the
consent authority granted to it by Rule 23(a), it is self-evident
_;that the policy considerations underlying the consent provision of
E;Rule 23(a) are amply satisfied by the demand provision of Sec.26.
éiHenqgf_there_gsmno_need for consent authority where demand

ffauthority is granted. The government cannot have it both ways.

Va_EQIt is guite apparent that if Congress had intended to give both

%the demand authority and the consent authority to the government
,;it could have done so when it superceded Rule 23(a) by enacting
:Sec.26. Indeed, the waiver of jury trial without government con-
sent 1s not unique to the Virgin Islands. Some juriséictions

~grant the defendant the absolute right to waive jury trial or to

.dQ_sQ only with the approval of the court. See, Singer v. United
'States, 380 U.S. 24, 36-37, 85 S.Ct. 783, 791 (1965).
In those instances in which a defendant moves to waive trial

- by jury subsequent to a proper demand, the general motion rules
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E;apply, and none of those rules reguire the consent of the govern-
:gment, although they do reguire a ruling by the court. See 5 V.I.C:
i App.IV, Rule 128. BSee also, 5 V.I.C. App.V, Rule 6. Thus, only |
ithe consent of the court is needed to grant the waiver, and this
fzconsent by the court is consistent with the statutory mandate of
f?Sec.26 and 5 V.I.C. §3601 which provide, in part, that the judge
ékmay, on his own motion, order a jury for the trial of any criminal
';action, without regard to the wishes of the defendant or the
‘government. Nevertheléss, it should be emphasized that where the
fgovernment has timely demanded a trial by jury, a defendant's
preference for a bench trial must be denied because of the demandi

?;authority granted to the government by Sec.26, and because a

: ﬁjdefendant has-no-fundamental -right-to be. tried without a jury.

';f_See Singer v. United States, supra; United States v. BRowles, 428

”gggf.zd 592, 594 (24 Cir. 1970).

Accordingly, since the governing statutory and case law estab-
jlishes beyond doubt that Rule 23(a) is not applicable to criminal |
é;ﬁroceedings in the Virgin Islands, no _consent of the government is;
?érequired to validate_a”wgiver. In addition,.££e court sees no |
éiréaséﬁ”wﬁy.i£ §h§ﬁld order a trial by jury nor why any appfoval
fgof a waiver by the court, if applicable, should be withheld, and

none has been offered by the government.

C. Exercise of Rights to Demand or Vaive Jury Trial

With respect to who may exercise a Sixth Amendment right, thi$
"court does net interpret the law as mandating that the defendant
fimust personally invoke his demand for or waiver of his right to a

ctrial by jury. Instead, this court is satisfied that under the

Ei;law a defendant's .attorney may invoke either the demand or the

L
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‘waiver on behalf of the defendant, so long as the defendant has
-knowingly and intelligently authorized his attorney to do so.
S It is well established that rights under the Eixth Arendment

£ are not effectively waived unless there is a knowing and intelli-

gent waiver by the defendant. See Johnson v. Zerbst, 304 U.S. 458,

58 s.Ct. 1019 (1938). See also Boykin v. Alabama, 395 U.S. 238,
-89 5.Ct. 1709 (1969). The determination as to whether there has
| been a knowing and intelligent waiver depends upon the particular

circumstances of each case. Johnson v. Zerbst, supra, 304 U.S. at

p.464, 58 8.Ct. at p.1023.

Where, as here, the right in guestion is fundamental, there
must be a showing of a conscious decision by the defendant, who
must have a direct role in deciding whether to demand or waive

.trial by jury. See Government v. Parrott, 14 V.I. 19, 23-24,

551 F.2d 553, 554-555 (3d Cir. 1977); Estelle v. Villiams, 425
‘U.5. 501, 96 s5.Ct. 1691 (1976).

f The court is therefore satisfied that what the law commands
s a knowing and intelligent decision by the defendant, not the
:Epersonal presentation of that decision by the defendant himself.
féThus, when a defendant's attorney makes the presentation on his
;%behalf, it is valid and binding where the decision was knowingly
and intelligently made by the defendant. Indeed, the assistance
.:of counsel is another fundamental right under the Sixth Amendment
:.which a defendant may exercise in presenting his decision to the
court. Accordingly, this court holds that it is not necessary

for the defendant to perscnally exercise his demand for or waiver

of trial by jury, where he knowingly and intelligently authorizes =
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his attorney to exercise those rights on his behalf.” See

U.S5. ex rel Burnett v. Illinois, 619 F.2d 668, 671 (7th Cir. 19803,

cert. denied 449 U.S. 880.

Iv.

For the foregoing reasons, the court concludes (1) that the
request for trial by jury was not properly demanded and is there-
fore null and void, (2) that a jury trial can be waived without
:the consent of the government, but after proper jury demand it's
'iwaiver requires the approval of the court, and (3) that the
defendant need not personally exercise his demand for or waiver
of a trial by jury.

In view of the preceding discussion, the court need noi
~address the question of adverse pre-trial publicity which has been
briefed by the parties.
| Accordingly, the defendant's motion for a bench trial will

.be granted. —

DATED: ﬂmflzgj/fﬂj
| %

VERNE A. H GE
Presiding “Judge

5/

T Where it is deemed appropriate, the court should conduct
a voir dire examination of the defendant to determine if he
is competent to make such a decision and if his de0151on 1s
knowingly and intelligently made.




