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Appellant, Elizabeth Simmon
Superior Court (“court” or “Supey
summary judgment in faveor of Dr,

her medical malpractice claims w

I. FACTUAL AND PROCEDURAL POSTURE

The facts viewed in a light
as follows. At the time of the i
Martinez (“Martinez”)}, was a med
provider.® Simmonds wasg his patie
presented herself to the Juan F.
complaining of bedy aches and pa

On even date, Simmonds was

1

the Territorial Court of the Virgin Is

Territorial Court Judges. Effecdtive J:

Territorial Court changed te Superior 4

Oct. 29, 2004, No. 6687, smec. 6, § 2,

¥

z
“Health care provider" means a

institution who must be licensed %

care- or professional medical
osteopathic,
dentigt, registered or licensed
Advaneced Practice Registered
physical therapist, psychelogist,

medical technician, pharmacist ag

V.I. Code Anm. tit, 27, § 166lc).

=nt. On April 28,

3004 V.I. Legis. 6687 (2004).

£
Recognizing this renaming, we employ ti

chiropractic or naturopathic physician,

ds (“Simmonds”) appeals a

ior Court”) order granting
Amador Martinez and dismigsirig

ith prejudice.’

most favorable to Simmonds are

ricident, Appellee, Dr. Amador

ical physician and health care
1295, Simmorids

Luis Hospital ("hespital®)

iri.

treated in the hpspital-emergency

At the time the trial court coafidered this matter, it was known as

ands and its judges were referred to ag
nuary 1, 2005, however, the name of the
fourt: of the Virgin Islands. See Act of

le term Superior Court.

person, corperation, Ffacility or
7y this territory to provide health
services including a medical,
hospital,
practical nurse to inelude the
Nurse, optometrist, podiatrist,
paramedical perscnnel, .emergency
d laboratory technician.
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room by Martinez. He determined
vaginal infection and prescribeq
alleges that while Martinez was
medication, he touched her inapy
masturbate. Simmonds further a]
Martinez expoged himself to her

to handle his genitals. Simmonds

police, medical staff and Dre.

et al.

that she was suffering from a

1 a vaginal cream. Simmonds

showing her how to apply the
propriately and instructed her to
lleges that on his next wisit,

in an aroused state and asked her
3 immediately complained to

talph DeChabert and Lloyd Henry,

none of whom informed her that Martinez’ actions constituted a

legal cause of action for medics

On COctober 15, 19297, Simmor
stating that although Martineg’
appropriate, his conduct otherwi
acceptable care for a physician|
over two years after the ineidern
complaint with the Medical Malpr
Committee ("Committee"). Therein
actions fell short of the recegrn
failed to properly diagnose her
Or use proper procedures in the
also filed a Notice of Intention
1997.

‘Governcr on November 1, en

underlying action with the Super

1] malpractice.

de received a medical report
medical diagnogsis seemed

ise Fell “below the standard of

IL

(App. 16.) On November 1, 1997,
t, Simmonds filed a verified
ractice Action Review

1, she averred that Martinez’
iized standard of care because he
condition, treat her condition,
treatment of her condition. She
to Sue with the Office of the
July 22,

1998, she filed the

ior Court of the Virgin Islands.
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On April 25, 2001, the Gow
for Simmends’! failure to comply
pre-filing procedures of the Vi
the Virgin Islands Medical Malp
motion was granted by order ent
cause against the Government wa
also moved for judgment on the
summary judgment for Simmonds’
pre-filing requirements,

In her epposition te Marti
Larabee v. Government of the Vi
her filings were timely because
action was tolled until October
entered on August 5, 2003, the
granted Martinez’ meotion and di:

appeal followed.

¥ The Government was previcusly

‘40 v.I. 456, 48 {Terr. ct. 1999).

When Simmonds received the exan

ractice Act.?

ered March 12,

nez’

rgin Islands.t

ument #: 22 Filed: 04/22/09 Page 4 of 27
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ernment moved for summary judgment

with the mandatory jurisdictional

rgin Islands Tort Claims Act and

The Government'’s

2002, and Simmonds’

5 dismissed. Thereafter, Martinez
pleadings or in the alternative

failure to comply with statutory

motion, Simmonds relied on

She countered that
her medical malpractice cause of
15, 1997.°5 By memorandum opinion

court rejected Simmonds’ argument,

smigged the action. This timely

fAismissed as a party.

iiner’s report and learned that

Martinez’ conduct was an actionable malpractice claim.
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IT. JURISDICTION AND STANDARD OF

A. Jurisdiction

On March 12, 2002, by summg

court dismissed Simmonds’ claim
5, 2003, the trial court entered
against Simmonds, However, Simmd
appeal only references the trial
does not explicitly challenge th
order. (J.A. 5.) We must thus sa
over the trial court’s March 12,

In determining the breadth
prier non-final orders and rulin
liberally construed. General Mot
263 £.3d 296, 311 (3d. Cir. 2001
orders not specified in the noti
4 connection between the specifi
intention to appeal the unspecif
the opposing party is not prejud
to brief the issues. See Plonski

F.3d 139, 144 {34 Cir. 1998) (exe
granting attorney's fees even th
only the crder granting gummary

F.3d 147, 153 n.2 {34. Cir. 1993

ument #: 22 Filed: 04/22/09 Page 5 of 27

et al.

REVIEW

ry judgment order, the trial
against the Government. On August
a final summary judgment order
nds' Augugt 18, 2003, notice of
court’s August 5, 2003 order and
e court’s earlier, March 12, 2002
tisfy ourselves of jurisdiction
2002 order.
of an appellate court’s review of
g, notices of appeals are
ors v. New A.C. Chevrolet, Inc.,
). Appellate courts have reviewed
ce of appeal where: (1) there is
ed and unspecified order, (2) the
ied order is apparent, and (3)
iced and has a full opportunity
v. Trump Taj Mahal Assoecs., 137
rcecising jurisdiction over order
ough notice of appeal specified

judgment) ; Tabron v. Grace, 6

) (reviewing order denying reguest
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for counsel even though notice ¢

granting summary judgment) .®
Review over the March 12,

like 1

The March 12, 2002 order,

ument #: 22 Filed: 04/22/09 Page 6 of 27

-

et al.

of appeal specified only the order

2002 order is appropriate here.

the August 5, 2003 order

concerns Simmonds’ failure to satisfy statutory filing

requirements. Hence, not only is
between the specified and unspes
are directly related toc one atiot

Moreover, the final judgmer
appealing the first summary judg

Court granted Martinez’ motion {

f since . anly a final judgme
from a final judgment draws in guéstig
rulings." See Drinkwater, 504 F.24 at
unspecified order because finality dod
that order until after the entry of fi
Inc. v. Chrysler Corp., 567 ¥.2d 12572,
v. Trump Taj Mabal Assocs., 137 F.3d 1
Ct. 66 (1998} (" [Liberal] treatment i
order appealed is discretionary and r
reviewed."); Tabron, 6 F.3d at 153 n.2
liberally ds covering unspecified prig

specified order that was appealed from.

Practice & Procedure, Jurisdictien 34
names the final judgment is sufficient
that merge in the final judgment under]

3 there a clear connection
rified order, but the two orders
rher.

1t rule barred Simmonds from
gment order until the Superior

for gummary judgment.’ See Fed. R

nt or erder is appealable, the appeal
n all prior non-final erders and
858 (exercising jurisdiction aver
trine barred plaintiff from appealing
nal judgment) (citing &lfman Mdtors,
1253 (3d Cixr. 1977); see also Polonski
39, 144 (3d Cir.), cert. denied, 119 S.
particularly appropriate where the
lates back to the judgment sought to be
{"We construe notices of appeal
r -orders if they are related to the
.."); Wright, Miller & Cooper, Federal
§ 3%45.4 {"[A] notice of appeal that
to support review of all earlier orders
the general rule that appeal from a

final judgment suppotts review &f all
Pacitti wv. Macy’'s, 193 ¥.3d 766, 776(3

arlier interlocutory orders...");
Cir. 1998).

7 Where the court directs the entry of judgment as to one or more, but
fewer than all of the claims apd parties, it must expressly direct entry of
judgment in order, for its order to qualify for Rule 54 (b) certification as a
“Final Judgment.” Sears, Roebuck & Co.| v. Mackey, 351 U.S. 427 {(1956); Johnsor

v. Orr, 897 F.2d 128, 131{3d Cir.

1990) .
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Civ. P. 54(b).® simmonds’ notic
summary judgment order, therefq

earlier interlocutory summary j
F.3d at 144; Tabron, 6 F.3d at
Federal Practice & Procedure, J

Additionally, Martinez and
such, the Government unequivoca
to appeal the prior summary jud
true where Simmonds sought revi
argued the merits of the earlie
18-19

appellate brief. (J.A. 4,

Corp., 109 F.3d 969, 974 (4ath O
merits of issue in opening agpe
notice as to that issue); Pacit
766, 777 {(3d Cir. 1999). As suc
Martinez were on rictice of Simm
March 12, 2002 order, had an op
issues and we therefore discern

Government . Accordingly, we sha

% When an action presents multip
fewer than all the claims or rights oj
parties does not end the action as to
revised at any time before the entry f
and gll the parties right and liabilif
determines otherwise. See Id.

T .

L

udgment order.

ument #: 22 Filed: 04/22/09 Page 7 of 27

et al.

of appeal from the final
re, breught up for review the
See Polonski, 137

153; Wright, Miller & Cooper,

urisdiction 3d § 39495.4.,

the Government share counsel. As

1ly had notice of Simmonds’ intent

gment ruling. This is particularly
ew of the entire judgment and

r dismissal erder in her opening

.) See Canady v. Crestar Mortgage
ir. 1997) (noting that arguing
llate brief puts appellee on

ti by Pacitti v. Macy’s, 193 F.ad

h, both the Government and
ends’ intention to appeal the

portunity to fully brief the

no prejudice to Martinez or the

11 exercise jurisdiction over both

le parties, any order that adjudicates
f the liabilities of fewer than all the
any of the claimg or parties and may be
bf judgment adjuicating all the claims
ties, unless the trial court expressly
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the March 12, 2002 order and the
B. Standard of Review
This Court exercises plenar
gummary judgment and must "apply
Tex:

court should have utilized.®

F. Supp. 24 660, 662 (D.V.I. 204

2 August 5,

race Antilles Ltd.

ument #: 22 Filed: 04/22/09 Page 8 of 27

et al.

2003 order.?*

y review over an order denying

r the same test that the lower

v. Creque, 273

3).* In conducting such review,

we must consider questions of lgw, jurisdiction or interpretation

of statute de novo. See Gov't of
24 658, 663(D.V.I. App. Div. 204
Lou-Ann, Inc. v. Quintercs, 176
However, we afford the more defsd
factual determinaticns. Id.

While a party seeking summg

? see Revised Organic Act of 1954
Reviged Organic Act of 1954 is found a

Supp.2003), repripnted in V.I. Code Annl

Acts, and U.5. Constitution (1995 & Su

1); V.I. Code Ann. tit. 4, § 33 (2001)]

Ba moving party is entitled to
depositions, answers to interrogatorie
the affidavits, if any, show that ther
fact and that the moving party is enti

' the V.I. v. Albert, 89 F. Supp.
1) ; ‘Max's Safood Cafe ex rel.
F.3d 669, 673 (3d Cir. 1999).

rential clear error review to

ry judgment bears the initial

§ 234, 48 U.8.C. § 1613a. The complete
E 48 U.S8.C. §§ 1541-1645 {1985 &

73-177, Historical Documents, Organic
up.2003) (preceding V.I. Code ann. tit.

3, and admissions en file, tegeéther with
is no genuine issue as to any material
tled to a judgment as a matter of law."

E;mmary judgment "if the pleadings,

Texaco Antilles Ltd. v. Creque, 273 F.
Sumniary judgment may be entered "again
sufficient tc establish the existence

‘case, and or which that party will bea
Once the moving party properly support
non-moving party must establish a genu
preclude a grant of summary judgment.

therefrom must be viewed in the light

"The mere existeéence of sone alleged fa
not {defeat an otherwise praperly suppo

Bupp. 2d 660, 662 (D.V.I. 2003).
t a party who fails to make a showing
£ an element essential to that party's
the burden of proof at trial." Id.
its motion for summary judgment, the
ne issue of material Ffact in order to
[d. The evidence and inferences drawn
st favorable to. the noomovant. Id.
tual dispute between the parties will
‘ted metion for summary judgment." Id.
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burden to establish the absence
fact in dispute, sgee Celotex Coi
(1986) (citations omitted), that
nonmoving party to establish a. g
avoid summary judgment. FED. R.
notes (1963 amendment); Matsushi
Radio Corp., 475 U.S. 574, (1984
v. Allied Signal, Inc., 914 F,2¢

The Third Circuit Court of
the burden usually borne by the
statute of limitations shifts tg
plaintiff "seeks to establish th
apply to his or her particular d
Canadian Mines, Ltd., 760 F.24 4
that burden-shifting also applie
within the statutory period and
equitable estoppel or the digcov
III. ANALYSIS

A. Pre-filing procedurea

of a genuine issue of material

. V. Catrett, 477 U.S. 317, 325
burden then shifts tc the
jenuine issue of material fact to
CIV. P. 56 advisory committee
ta Elec. Indus. Co. v. Zenith

) (citations omitted); Robertson
| 360,

366 (3d Cir. 1990).

Appeals has noted, however, that
defendant to establish the

the plaintiff where the
lat the discovery rule should
age." Van Buskirk v. Carey
81, 487 (34 Cir. 1985) (noting
5 where plaintiff does net file
claimg tolling by fraud,

ery rule).

of the Virgin Islands Tort Claims

Act and the Medical Malpractice Act

This medical-malpractice ad

time,

To maintain a medical malpractic

statutes of limitatien and

tion turns on determinations of
the equitable tolling doctrine.

e or breach of contract action
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against a government healthcare

with two mandatory, jurisdictio:

The first is filing a Noti
Office of the Governor, within 1
V.I. Code Ann. tit. 33, § 3410
or “WITCA"); See also Quinones 1
Hospital, 573 F. Supp. 1101{D.V

filing a verified proposed compl

Review Committee, within two years of the conduct.!?

Code Ann. tit. 27, § 16631 (“Hea]
Act” or “MMA"). These procedurs

before an action for medical mal

' 7o comply with VITCA pre-filid

¢laim or notice of intent with the Off
dlse serve a copy upen the Attorney Ge
days from the accrual of the claim. Th

requirements of 33 V.I.¢. § 3410 by st
(1} Time, when, and place where such ¢

(2) The nature of the claim, and
{3} A verificatien. Id.

iz'S-ecticn 166d states that:

a claim,

act, omission ©r neglect,
Id.
Section 1663 further codifie
rule (1) when the injury results in

Id.

i : whether in contract or t
health care provider based on unpryq
rendered unless filed within two vy

]

patient’'s body or (2) when the healtk

|
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provider, a Plaintiff must comply
ral pre-filing procedures.,

ice of Intention to Sue with the
1inety days of the action.'! See
{“Virgin Islands Tort Claims Act”
Charles Harwood Memorial

=

I. 1983). The second involves

laint with the Medical Malpractice
See V.I.
 th Care Providers Malpractice
28 must be strictly adhered to

|lpractice may commence. Id.

19 procedures a claimant must file a
ice of the Governor. The claimant must
meral of the Virgin Islands within 990
e notice of intent must comply with the
ating the following:

laim arose, and

ort may not be brought against a
vfessional services or health care
ears from the date of the alleged

two exceptions to that general
. foreign ocbject being left in the
1 care provider acts in bad faith.
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However, our local Tort Cl
Act do not exclusively address
purpose of the Virgin Islands T
explicitly give the Government
and the nature of the tort clai
Gevernment. Thereby allowing th
assess the claim while the evid;
Ramos, 744 F.2d 9392, 996 (34 Ci
ether grounds). Hence, the VITC

Government ig a party te an act

In contrast, the Medical M
exclusively concern itself with
Instead, it applies to both the
care providers who are protecte
also distinguishes itgelf Ffrom.

impose a ninety day requirement

the Malpractice Review Committee.

Rather, the MMA‘sg two year

no claim,

B The Act is “applicable te clai

the Government owns and operates two
27 V.I.C. § 166(d),

“1n this matter we are concerne
and MMA to the Government and solely t

ort ¢laims Act

whether in gontract o

(e); Saludes 744 F

iment #: 22 Filed: 04/22/09 Page 11 of 27

. et al.

aimg Act and Medical Malpractice

the same potential defendants. The

("WITCA") is to

early notice of the basic facts
m being asserted against the
e Government to investigate and

ence is gstill fresh. Saludes v.

r. 1984) (reversed and remanded on

A only applies where the

ion.

alpractice Act {“MMA*) does not
actions against the Government.®
Government and private health

d under the MMA., Id.!* The MMA

the VITCA becausze it does not

to file a proposed complaint with

Id.

e

limitations period provides that

r tort, may be brought against a

5 against the Govermment only because
ublic hospitals in the Virgin Islands.”
'.2d at 995 (3d Cir. 1984).

d with the application of both the VITCA
he MMAE to Martinesz.
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health care provider based on px
care rendered unlegs filed withi
alleged act, eomission, or neglec
added) . Section 166d codifies tw
rule: (1) when the injury result
in the patient's body or (2) whe
in bad faith.® Id.; see also Phi

(Terr. Ct. 1981).

B. Equitable To

1. Time-tabl
Simmonds was treated by Max
she filed her verified proposed

two yea¥s later, on November 1,

15

The MMA provides that a claima

court, must file a "proposed complaint
Committee. Saludes, 744 F.2d at 9955; 21
copies of the complaint to each of the
defendants, who then have twenty days t
166i({c) . Upon receipt of the answer, tl
review the malpractice claim and write
the defendant acted or failed to act wi
medical care . L Id. § 1e61{d) (1)

iment #: 22 Filed: 04/22/09 Page 12 of 27

et al.

ofessional servieces or health

n twe years from the date of the
€. 27 V.I.C. § 166d (emphasis
0. exceptions to that general

g in a foreign ebject being left

11 the health care provider acts

(11ips v. Taylor, 18 V.I. 437

1ling

a

tinez on April 28, 1995. However,
complaint with the Committee over

1997. 8She filed the instant

nt, before commencing his action in

" with the Medigal Malpractice

F V.I.C. § 166i. The Committee sends

Liealth cdre providers named as

to file a proposed answer. Id. §

e Commiittee appoints an éxpert to

an opinion "comncerning whether or not

lthin the appropriate standards of
Either party may use this opinion in

subsequent litigation. Id. § 1661(d) (4}.

witk the Committee tolls the applicabl
days

free

in §

days of the original filing, id. § 1661 (c).

pProposed MMA complaint must be filed i

'Y Title V.I.Code Ann. tit. 5, §

The filing of the proposed complaint
statute of limitations until ninety

after issuance of the expert opinjen, id. § 166i(b), but the ¢laimant is
to file His action in ceurt, pursyant to the two-year limitations period
1664, if the Committee has not regeived its expert opinion within ninety

The peried during which the
governed by § 16ed.

31(5) provides, in pertinemt part, that
an action alleging personal injury must
years after the cause of action has acdg

. be filed with the court within twoe (2)
crued., Id.
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actien in the Superior Court on [July 22, 1998, over three year

after her initial treatment.

The parties do not dispute
disptte turns on an inte¥pretati

discovery rule’s tolling period
2. Discovery

Simmonds argues that the di

these facts. Rather, their
on of the appilication of the

to Simmonds’ malpractice claim.!?

Rule

scovery rule tolled the

applicable statute of limitatiomg until she learned that

Martinez’ alleged conduct seounde

d in medical malpractice.?®

It is

well settled that for actions brought pursuant to the VITCA and

MMA, the discovery rule applies
accrual date. Id. at 206 (applyi
VITCA); Samuel v. Gov’'t of the V

App. Div. 2006) (applying the dis

.—I-;

and determines the eclaim’s

ng the discovery rule toc the

48 V.I. 620, 627-628 (D.V.I.

covery rule to the MMA).

Simiends, relying on Larrabee, argues that the statute of

17-

Although the commencement .of the statute of limitations is ordinarily

a questicn of fact, particularly where.

the facts surreunding the parties' dis¢

resolution of that question depends an
overy of the injury, the question may

be decided as a matter of law where the underlying faets are not disputed and

where reasonable minds cannot differ.
{3¢. Cir. 1991); Coregis Ins. Co. v. B
307-308 (3d cir. 2001}

See Bohus v. Beloff, 950 F.2d 919,

925
ratta & Fenerty, Ltd., 264 F.3d 302,

("only where the facts are so clear that reasconable

minds cannot differ may the cominéncement of the limitation period be
determined as a matter of law."); Samuel, 48 V.I. at 628-629.

¥ rhe purpese of the disctovery rule is to ensure that a plaintiff is not

unfairly denied right of access to the

his or her elaim within the statutsry 4

V.I., 44 V.I. 201, 206-207 (V.I. Terr.

court becalse he or she failed to file
ime period. see Samuel w. Gov't of the
Ct. 2082).
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limitations is tolled in a medical malpractice action until the
patient both knows of the existence and cause of his injury and
that the acts causing the injury constitute medical malpractice.

See Larrabee, 40 V.I. at 48 (emphasis added).

The trial court disagreed. Relying on U.S. v. Kubrick, the
Superior Court held that a claim accrues when the plaintiff knows
the existence and cause of his injury and not at a later date
when he also knows that the injjury may constitute malpractice,
See Kubrick, 44 U.8. 111. We are called upon to determine which

gtandard controls.
a. Phillip v. Taylor®
Simmonds cites Larrabee. Larabee cites Phillip v. Taylor,
in support of the proposition that a plaintiff’s lack of
knowledge that an act constituties malpractice tolls the

limitations period. Phillip sthtes that:

¥ 1In Phillip, the District Court of the Virgin Islands, sitting in its
capacity as a court of original federal jurisdiction, reviewed a physician’s
motion for summary judgment in -am acticn feor persconal injuries and damages
arising out of the allegedly negligent performance of a myelogram procedure.
Phillip, 18 V.I. 437. The District Court held that since a cause of action for
medical malpractice accrues when the atient knows or has reason te know of
the existence and cause of his injury| Id. {(emphasis added) . In Phillip, the
plaintiff's action, filed less than tweo years after he discovered that the dye
injected inte his body during the pretedure had not been removed, was not
barred by the statute of limitatioms.|Id. Additionally, becailise there was a
factual dispute existing as to which goctor had the duty to remove the dye,
the defendants’ motion for summary judgment was denied. Id.
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In United States v. Kubrit
352, 62 L. Ed. 24 259
retrenched the lower cour
of the statute of limits
Claims Act. The Digtrict (
of action in a medical mal
plaintiff both knew the

injury, and knew that t
constituted malpractice.
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r
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ok, 444 U.S. 111, 100 S. Ct.
(1979), the Supreme Court
C8' expansive interpretation

tions for the Federal Tort
tourt had held that the cause
Ipractice c¢laim accrued when
existence and cause of his
e acts causing the injury
The Supreme Court held that

once the plaintiff knew the existence and cause of his

injury, the time for the 8

Phillip v. Taylor, 18 V.I. 437,
{emphasig added.)

We read the Phillip decisi
Court’s incorrect posgition conc
against the Supreme Court’s aut]
matter. The Phillip eourt assur
court’s infirmed heolding, noxr d
action accrues when the patient
file a lawsuit.

Rather, the Ph

line with Kubrick’s standard.?°

“The Kubrick decision, upo
that:

We are uncénvinced that for stat
a plaintiff's ighorance of hisg 1
of the fact of his injuty or its o
treatment. That he has been inju
unknowable until the injury man|
about causation may be in th
defendant, unavailable tc the

difficult to obtain, The prosp
plaintiff in possession of the cx
hurt and whe has inflicted the i

tatute began to run.

440 (D.V.I. 1881)

on to juxtapose the District
erning the discovery rule
horitative determination on the
edly did not adopt the trial

id it conclude that a cause of
becomes aware that she could

illip court explicitly fell in

n which Phillip relied, held

tute of limitations purposes,
egal rights and his ignorance
ause should receive identical
red in fact may bée unknown or
ifests itself; and the facts
e ‘control of the putative
plaintiff or at least very
ect is mot so bleak for a
itical facts that he has been
njury. He is ho longer at the
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This Court will follow the
law and Kubrick in holding {t
include the present rule of
time limit for a cldim again
ariging from a foreign ob]
body be computed from the
the object or reasonably sh

Phillip, 18 V.I. at 440.
Nonetheless, quite ironica
cite Phillip’s notaticn of the
position as contrelling stare d
inappropriately adopts it as a
b. Lar]

Larrabee, states in pertin

The cause of action in a
accrues, and the statute of

rabee v.

iment #: 22 Filed: 04/22/09 Page 16 of 27

et al.

overwhelming trend of the
hat
27 V.I.C. § 166d that the
st a health care provider
ect left in a patient's
time plaintiff discoevers
would have discovered.

. this rule would

11y, the Larabee court seems to
District Court’s incerrect
ecigis and, in summary fashion,

standard of law.

Gov't of the V. .I.2

ent part that,

edical malpractice claim

imitations begins to run,

when the patient knows. the dxistence and cause of his

mercy of the latter. There are
has been wronged, and he need en
the defendant hasg failed to liw
medical proficiency, the odds ar
80 inform the plaintiff.

Tnited States v. Kubrick, 444 U.8. 111

M o1n Larabee, defendants, commun
tredting physicians, filed a motien to
action eon the ground that filing of ths

of limitations. Larrabee, 40 V.I. at 48.

Bon. tit. 27, § 186i{c), the statutory
tolling period of the mediecal malpract
to change the status of plaintiff's ca
court held that the remeval of the tol
retroactively to existing causes of ac
to make the removal of the telling pro
Defendants' motion to dismiss plaintif
denied. rd.

thers who ¢an tell Him if he

y ask. If he does ask and if
up to minimem standards of
that a competent doctor will

122 (U.8. 1979) (citations omitted).

ity hespital, goverrment agency, and

dismiss plaintiff's medical malpractice
complaint was barred by the statutes
Defendants aryjuéd that V.I. Code

amendment eliminating the ninéty-day

ce law, could be applied retroactively
e to one that was time-barred. rd. The
ing provision did not apply

ion, absent a clear legislative intent

rision retroactive. Id. at 50.

patient's claim was accordingly
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injury, and that the
constitute malpractice.

Larrakee, 40 V.I. 46, 48 (V.I.

ad

Iz

v. Taylor, 18 V.I. 437 (D.C.V.I

The Larabee opinicon’s posit
incorrect. We overturn it today
misplaced adoption of an incorre
concerns make clear that if medi
action are tolled in the Virgin
they can sue,

then medical malpx

be tolled indefinitely.

Such an interpretation of
purpose of statute of limitation
in Kubrick under the Federal Tox
court’s ruling under the VITCA 4
444 U.S. at 117 (holding that stg

statutes of repose and afford pl

2 In Larabeg, the Superiocr Court
whether the discovery rule amendment tg

retroactively. See Larrabee, 40 V.I, 44,

cauge of action was tolled until a pati

ts causing the injury

Terr, Ct. 1999) (citing Phillip

1981) ).

rion on the discoveéery rulé is
* Notwithetanding its

2t legal standard, prudential
lcal malpractice causez of
Islands until a party knows

ractice causes of action ceuld

tolling defies the general

18, the Supreme Court’s ruling
't Claims Act?® and the Samuel

ind MMA.?** See, e.g., Kubrick,

itutes of limitations are

aintiffg what legislaturés

was primarily concerned with deciding

27 V.I.C. §166i, should be applied
As such, the guestion of whether a

ent knows that the acts causing the

injury censtitute wmalpractice was mot gn issue that the Larabee court directly

addressed. See generally id. The Buperi
application of the amendment may explai
when citing Phllip’s legal rule. Id.

2 xubrick, 444 U.S. at 122.

% Samuel, 44 V.I. at Z06-207; San

or Court’'s focus on the retroactive
n why it did not pay cleser atterntion

We, however, will neot repeat this error.

wel, 48 V.I. at €27-628.
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deem reasonable time to preven
having to deal with cases in w

seriously impaired by loss of

witnesses, fading memories, di
otherwise) .

c. Co

The "polestar! of the d

plaintiff's actual knowle
whether the knowledge ws
exercise of reascnable d

plaintiff. The (g
plaintiff's discovery of
the legal, injury is st

running of the statutory 1
past stated that a claim a
of actual injury, not upon
constitutes a legal wrong.

Warner v. Rosgs, 2001 U.S. Digt
2001) (applying discovery rule

malpractice claim against dent

Fighbein, Sedran & Berman, 38 |

The Supreme Court in Kubr
District Court in Warner, and f{
in Samuel, expressly reject the

sounding in medical malpractice

obtains a medical opinjion that

RKubrick, 444 U.S. at 118-123;

[
o
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t courts and defendants from
hich the search for truth may be
evidence, whether by death of

sappearance of documents or

ntrolling Standard

iscovery rule is not the
dge of injury, but rather
18 known, or through the
iligenhce, knowable to the
uestion arises whether a
the actual, as opposed to
hfficient to trigger the
period. We have in the
nerues . . Upon awadreness
awareness that this injury

. LEXIS 25366 {(D.V.I. Sept. 28,
to Virgin Islands medical
ist) (citing Oshiver v. Levin,

F.3d 1380, 1386 (34 Cir. 1994)).

ick, like the Virgin Islands
the Virgin Islands Superior Court

=
iy

view that an accrual date

=y

> is based on when the plaintiff
malpractice likely occurred. Id.;

samuel v. Virgin Islands, 48 V.I.
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620, 630-631 (D.V.I. 20086).%* Sug
unworkable rule. Kubrick, 444 U
affirm the Superior Court’s cong
‘§immonds was aware that Martines;

that it was wrong, Simmonds kney

rule did not apply and consequel

action accrued on April 28, 1995.

3. Fraudul

F

O

ment #: 22 Filed: 04/22/09 Page 19 of 27

et al.

rh a propogition is simply an

S. at 118-123. Accordingly, we

»lugion that on April 28, 1995,

was touching her. Simmonds knew

v she was injured, the discevery

nitially, Simmonds’ cause of

lent concealment

Simmonds also argues that Martinez took affirmative steps

te conceal his wrongful conduct

room of her family and friends 3

personnel and examined her withg
The MMA tolls the two-year

[Floxr any period during whic
had actual knowledge of any
knowledge of facts which wou
act, omission or neglect
malpractice claim and faile
the patient.

27 V.1.€¢, § 1664 (a); see also

25

Relying on the date an expert opini
Appellant urges, would effectiwvelj
discovery of an injury from the ¢
established, or by the identifig

.,

Bohus,

when he allegedly cleared the

and removed all hospital

rut the presence of a nurse.

statute of limitations,

h the health care provider

act, omigsion or neglect or
td reagonably indicate such
which is the basis for a
d to disclose such fact to

950 F.2d at 924-25

on of malpractice was obtained, as

y impose a standard that measures
late malpractice is affirmatively

ation of the legal wrong. That

standard is contrary te our precedent, and we reject it here.

Samuel, 48 V.I. 620.
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{(recognizing fraudulent concealj

Here, the relevant inguiry
the defendant took affirmative
conduct and whether there was as
Ross, 164 Fed.Appx. at 220-21{c]

44 V.I. 213, 217 (Super. Ct. 20

concealment cases is whether the

iment #: 22 Filed: 04/22/09 Page 20 of 27

r. et al.

nent as an equitable. doctrine).

is whethetr there is evidence that
stepe to conceal the wrongful
~tual concealment. See Warner v.
iting Payne v. Gov't of the V.I.,

h2) ) (" [Tlhe query in fraudulent

sre is evidence that the defendarit

took affirmative steps to conceal the wrongful conduct.").

Fraudulent concealment on
act of concealment from the pat
Martinez may have arguably take
miscenduct from Simmonds’ famil
indicate that Martinez toock aff
conduct from Simmonds. Moreover
attempt to conceal, the recerd

Simmonds’ cause of irjury was &

Quite oppogitely, Simmonds

suffered injury at Martinez’' ha

immediately complained to the h

police. See Bohus, 950 F.2d at
the word of one physician when

lead to a different conclusion

dinarily requires an affirmative
ient. See generally id. Although
n steps to concéal his alleged

v members, the record does not
irmative steps to conceal his

, despite Martinez’ alleged
simply fails to indicate that

ver actually concealed.

instantly recognized that she
nds because she avers that she
ospital, its officials and the

925 (holding that “reliance upon

the patient’s commen sense would

ig unreasonable”). Thus, we
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basis is unwarrarted.

affirm the Superior Court’s coneclusicn that tolling on this

4. Wrong Forum

Simmonds also contends tha
should be equitably tolled beca
in the wrong forum. In support
Systems, Inc. v. Waters, 296 F.
2002) (citing Hosogai v. Kadota,

(Ariz. 1985)).

Under Inland Steel, three
the limitations period may be e
files in a wrong forum: (1) tim
filing the first claim; {2) lad
in gathering evidence to defend
(3) reasonable and good faith o
prosecuting the first action an

action. 296 F.3d at 218.

The first factor under the
Simmonds fails to clear this th
record, Appellees first receive
November 1, 1997, when Simmonds

This filing occurred over two ¥y

t the statute of limitations

use she Filed timely claims, but
thereof, she cites Iniand Steel

3d 200, 217, 2192 (34 Cir.

145 Ariz. 227, 700 P.2d 1327

factors must be satisfied before
quitably tolled when a party
ely notice to the defendant in
k of prejudice to the defendant
against the second claim; and
onduct by the Plaintiff in

d diligence in filing the second

- Hogasi rule is timeliness.
reshold hurdle. According to the
d notice of Simmonds’ action on
filed her wverified complaint.

ears after her cause accrued.
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Thus, in oeur opinion, Appellees
the first claim.

Thereafter, Simmeonds did
her second action with the Supe
filing oeccurred over eight mont
over three years after her clai
belated filings cobjectively unt
affirm the Superior Court’s rul

not apply to Simmonds’ wrong fo

C. Waiver of Affirmative

Simmeonds argues that compl
procedures is an affirmative de
he failed to plead it in his an
her action against Martinhez the
irrelevant, thereforezremoving
insisting on strict compliance

period.?s

% In 33 V.I.C. § 3408, (VITCA) t

suits and consented to liability for p

injury or death, which results from thE

acting within the scope of his or her

Harwood Memorial Hospital, 573 F. Supp|

Government of the Virgin Fslands, 13 V
Goveriment 's consent dees not authoriz
court for such alleged injuries. Id.

Legislature enumerated definite pre-fi
must be strictly adhered to before the
jurisdiction over a claim brought agai

rior Court on July 12,

m accrued.
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did not receive timely notice of

not show diligence when she filed

1598. This

h after her initial filing and

We also consider this

imely. Consequentially, we must

ing that equitable tollirng does

rum contention.
Defense

iance with the MMA's pre-filing

fengse that Martinez waived when

swer. Simmonds theorizes that in

issue of sovereign immunity is
one of the traditicnal basis for

with the MMA's limitations

he. Government waived its immunity freom
roperty damage or loss and for personal
action{s} of a government emplovee
mployment. See Quinonesv. Charles

1101 (gqueting V.I. Telepkone Corp. v.
.I. 405 (D.V.I. 19877)). However, the
¢ an unconditional right te haul it into
Ta that end, the Virgin Islands
Ling procedures in 33 V.I.C. § 3409 that
Court can have subject matter
nat the Goveroment. See id.
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However, the MMA’s mandatory, jurisdictional pre-filing

requirement®’ applies equally to both the Government?® and

private health care providers.? See Berry v. Curreri, 837 F.2d

623, 626 (3d Cir. 1988); Saludes, 19 VI at 547; Quinones, 573 F.

Supp. at 1103; seé alsco Quinones v. Charles Harwood Memorial

Hospital, 573 F. Supp. 1101, 13104, (D.V.I. 1983); Saludes v

Ramos 744 F.2d 992 (34 Cir. 1984); Ahdallah v. Callender 1 F.3d

141, 144-45 (3d Cir. 1993); Berry, 837 F.2d at 626; Wiltshire v.

Government of the Virgin Islands, Islands, 893 F.2d 629, 636-37

t is that the Governmeént of the Virgin
licy for all Virgin Islands health care
V.I.C. § 166e; 837 F.2d at 626. The
v public fumnds. Id.

A principal feature eof that Ad
Islands procures a group insurance pol
providers both public and private. 27
premiums of which are paid, in part, ¥

% The provisions of the Health Care Provider Malpractice Act apply to
"health care providers who are covered by the Goverhment of the virgin
Islands, the Department of Health's Self-Insurance Retention Program or any

other insurance policy as provided for

in 27 V.I.C. § 166e." Missar v. Bucher,

46 V.I. 15, 20 {V.I. Terr. Ct. 2004);
the provisions apply equally to all h
so long as they are covered by either

27 ¥.I. Code Ann. § 166a. (1997). Thus,
galth care providers, public and private,
a medical malpractice liability

rument or any other insurance policy that
‘The Virgin Islands: Legislature clearly
wider Malpractice Act to apply

ital health care providers than it does
roviders, which is what would happen if
on ag Simmonds suggests. See Missar, 46

insurance policy procured by the gover
meets the standards of 166e{e} (3). Id|
did not intend for The Health Care Prg
differently to suits against governmer
to suits against private health care g
the Court were to interpret this secti
V.1. at 20.

29

Health care providex" means a person, corpgration, facility or
institution who must be license%‘by this territery to provide
health eare or professional medicpl services including a medical,
ostecpathic, chirepractic or naturopathic physician, hospital,
dentist, registered or licensed |practical nurse to ineclude the
Advanced Practide Registered Njirse, opteometrist, podiatrist,
physical therapist, psychologist, [paramedical personnel, emergency
medical technician, pharmacist and laboratory technician.

27 V.I.C. § 1&86{c).
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(3d Cir. 19%0); Espinosa v. Go

Isglands, 20 V.I. 78 ({(Terr. Ct.
the Virgin Islands, Islands, 25
Missar v. Bucher, 46 V.I. 15, [l

Tt is axiomatic that stat
cohigideration that may be rais
Simmonds argument that Martinep

limitations argument by failimn

D. Equitable Relief

Ms. Elizabeth Simmonds all

attacked by her docter and call
physicians, by virtue of their
health, acquire a place of sacy
Consequentially, it is customat
patients to grant his or her pl
otherwise private experiences :
alleges a heinous violation of
nature of her allegations. Hen

light most favorable to Ms. Sit

are compelled to address the ax

In our opinion, the most ¥

Ms. sSimmonds justifiably relied

iment #: 22 Filed: 04/22/09 Page 24 of 27
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vernment of the Virgin Islands,

1983) ; Freeman v. Government of

V.I. 360, 362 (D.C.V.I. 1990);

8-19 (V.TI. Terr. Ct. 2004).

utory jurisdiction is a mandatory
ed at any time. Thus, we reject
- waived the statute of

3 to addresgss it in his answer.

eges that she was viciously
s for egquity. We recognize that

roles as stewards of public

red trust in our community.
ry for even the most prudent of
nysician unfettered access to

arid intimate spaces. Simmonds

that trust. We are moved by the

ce, looking at the facts in a

imonds (the non-moving party) we

railability of equitable relief.

riable eguitable argument is that

upon Larabee, despite its
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mistaken citation ef law. The
unfair to expect the plaintiff
citation was incorrect if she r
filings. See Hilton v. South Ca
502 U.8. 197, 201-202 (1991) (s
... citizens, in the private re

previous decision... [if] overr

settled rights and expectations|.

goes but so far.

Larabee was decided on Feb
after Ms. Simmonds filed her ve
months after she filed this act
Thus, sgshe could not have reason
her allegations (both before th

Court) were filed before Larabe

In the absence of equitabl
not advance,
egquitable remedy to overcome th
As we noted,

bar. supra,

limitations are mandatory and j

3¢ On November 1, 19987, Simmends
{"Committee™). On July 22, 1998, she f
Superior Court of the Virgin Islands.

nor can we identif;
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premise here is that it would be
te predict that Larabee’s

elied on Larabee when making her
rolina Public Railways Comm’n.,
tare decisis has added force when
alm have acted in reliance on a
uling the decision would dislodge
."}. However,

this argument

ruary 2, 1999, over cne vear
rified complaint and cover six
ion in the Superior Court.3°
ably relied upon Larabee because

e

Committee and the Superior

e’s iggsuance.

argunents, Ms. Simmonds does

¥y any reascnably appropriate

=1
=

gtrict statutory limitations

the MMA and VITCA*s statutes of

urisdictional. Saludes v. Ramos

filed her verified complaint and notice

of Intenticn to sue with the Medical Malpractice Action Review Committee

iled the underlying action with the
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744 F.2d 992 (3d Cir. 1984). Ti
equitable tolling exception ocy
remains ignorant that she can ¢
Kubrick, 444 U.S. at 122; Phil]

V.I. at 627-628. This standard

mandates that we follow it.¥

At first blush, the serioy
allegations present a compellirn
equitable relief to test the me
fact-finding process. However,
an arbitrary niche of relief fux
of law based solely on an emoti

eircumstance.

S5ir John Salmond expressed

wkotée:

In the applicatioen of and
predetermined rule, alike
regarding his own case al
acquiesce. But to the °
however just or impartial,
as to afford the same read

N The doctrine of stare decisis
Islands jurisprudence. See Municpialif
Eobinson, 1 ¥v.I. 88 {(D.Vv.I. 1925). THh
again that the doectrine of stare deciq
rule of law; and is most compelling .
statutory construction have been estal
Carelina Public Railways Comm'n., 502

1 ig controlling.
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1e law does not provide that the
rurs for as leong as a plaintiff
sue for medical malpractice.

lip, 18 V.I. at 441; Samuel, 48

Stare decisis

igness of Ms. Elizabeth Simmends’
ig case to Fashion some form of
ritg of her claims against the
we gannot reflexively carve out
rom fixed and enduring standards

lve response to Ms. Simmonds’

] the gentiment well when he

enforcement of a fixed and
for all and net made for or
ene, a man will willingly
ipse dixit' of a court,
men are not so constituted
ly obedience and respect.

has long been recognized in Virgin

v of St. Thomas and St. John V.

le Supreme court has held time and time

es is of fundamental importance to the
. where, as here, guestions of

lighed. See, e.g., Hilton v. south

U.8. 157, 205(19%93%1).
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Quoted in Cooperrider, The Rule Of Law And The Judicial
Process, 59 Mich.L.Rev. 501, 505 {1861) ; Marino v. Bowers, €57
F.2d 1363, 1371-1372 (34 Cir. 1981); see also Hilton, 502 U.S.
at 201(the court’s analysis and ultimate determinations are
controlled and informed by the|cental importarice of stare
decisis). Accordingly, because|our proper judicial boundaries

mandate following the precedential rule of law, we cannot

fashion the equitaple relief this Appellant seeks.
V. CONCLUSION

For the reasgons cited above, we can identify no disputed
genuine issue of material fact The Appellees are entitled to
summary judgment on the questigons of law presented. We.
accordingly affirm the Superior Court’s March 12, 2002 order and
August 5, 2002 order and memorandum opinion. An order consistent

with this opinion shall follow.
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